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DEPARTMENT  OF  LABOR 
Wage  and  Hour  Division 
29  CFR  Part  860 

Empioyee  Benefit  Pians;  Amendment 
to  Inteipretative  Butiedn 

agency:  Wage  and  Hoiir  Division. 

Labor. 

action:  Amendment  to  Interpretative 
Bulletin. _ ^ _ 

summary:  The  Interpretative  Bulletin  on 
the  Age  Discrimination  in  Employment 
Act  of  1967,  as  amended  (“ADEA”  or 
“Act”),  sets  forth  various  interpretations 
which  indicate  the  construction  of  the 
ADEA  that  the  Department  of  Labor 
believes  to  be  correct  and  which  will 
guide  it  in  the  performance  of  its 
administrative  and  enforcement  duties 
under  the  Act.  After  enactment  of  the 
Age  Discrimination  in  Employment  Act 
Amendments  of  1978,  Pub.  L  95-256, 92 
Stat,  189  (approved  April  6, 1978),  the 
Department  of  Labor  published  in  the 
Federal  Register  of  September  22, 1978,  a 
proposed  amendment  to  the 
Interpretative  Bulletin  with  respect  to 
employee  benefit  plans.  After 
considering  carefully  numerous  written 
comments  as  well  as  testimony  at  a 
hearing  on  the  proposed  amendment,  the 
Department  has  revised  the  original 
proposal,  which  it  now  publishes  in  final 
form. 

DATES:  Effective  date:  May  25, 1979. 
Since  this  is  an  interpretative  rule  or 
statement  of  policy,  the  30-day  delay  in 
effective  date  as  prescribed  in  section 
553(d)  of  title  5.  U.S.  Code,  does  not 
apply.  The  enforcement  policy  that  will 
be  followed  by  the  Department  of  Labor 
and  by  the  Equal  Employment 
Opportunity  Commission  under  this 
interpretative  bulletin  is  explained  in 
more  detail  below  in  part  9  of  the 
preamble.  The  Equal  Employment 
Opportunity  Commission,  which  will 
take  on  administrative  and  enforcement 
responsibility  for  the  ADEA  effective 
July  1. 1979,  concurs  with  this 
enforcement  policy. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  V.  LaRuffa,  )r..  Chief,  Branch  of 
Age  Discrimination.  Wage  and  Hour 
Division,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  S- 
3028,  Washington,  D.C.  20210,  telephone 
202-523-7640.  (This  is  not  a  toll-h'ee 
number.) 

For  additional  copies  of  this 
interpretation,  contact:  Office  of 
Information  and  Consumer  Affairs. 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  200 


Constitution  Avenue,  NW^  Room  C- 
4331,  Washington.  D.C.  20210,  telephone 
202-523-8743.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION*.  The 

Department  of  Labor  published  its 
proposed  amendment  to  $  860.120  of  the 
Interpretative  Bulletin  on  the  ADEA  on 
September  22, 1978  (see  43  FR  43264). 

This  section  of  the  Interpretative 
Bulletin  deals  with  employee  benefit 
plans  under  section  4(f)(2)  of  the  Act,  29 
U.S.C.  623(f)(2). 

Prior  to  the  1978  amendments,  when 
the  Act  protected  individuals  between 
the  ages  of  40  and  65,  section  4(f)(2) 
provided: 

(f)  It  shall  not  be  unlawful  for  an  employer, 
employment  agency,  or  labor 
organization  *  *  * 

(2)  to  observe  the  terms  of  *  *  *  any  bona 
fide  empioyee  benefit  plan  such  as  a 
retirement,  pension,  or  insurance  plan,  which 
is  not  a  subterfuge  to  evade  the  purposes  of 
this  Act.  except  that  no  such  employee 
benefit  plan  shall  excuse  the  failure  to  hire 
any  individual  *  *  *. 

In  fashioning  the  section  4(f)(2) 
exception  with  respect  to  employee 
benefit  plans.  Congress  explicitly 
recognized  that  the  cost  of  providing 
certain  benefits  to  older  workers  is 
greater  than  providing  those  same 
benefits  to  younger  workers.  To  require 
that  the  same  benefits  be  provided  to  all 
workers  without  regard  to  age.  Congress 
feared,  would  discourage  the 
employment  of  older  workers  or  would 
unduly  burden  the  employer  and  thereby 
jeopardize  the  continued  maintenance 
and  operation  of  such  plans.  As 
explained  by  Senator  Javits  during 
passage  of  the  original  bill  in  1967, 
section  4(f)(2)  is  “particularly 
signincant,"  “since,  in  its  absence, 
employers  might  actually  have  been 
discouraged  from  hiring  older  workers 
because  of  the  increased  costs  involved 
in  providing  certain  types  of  benefits  to 
them"  (S.  Rept.  723,  90th  Cong.,  1st  Sess. 
(1967),  p.  14: 113  Cong.  Rec.  31254- 
31255).  Senator  Javits  also  stated:  “The 
meaning  of  this  provision  is  as  follows: 
An  employer  will  not  be  compelled 
under  this  section  to  afford  to  older 
workers  exactly  the  same  pension, 
retirement,  or  insurance  benefits  as  he 
affords  to  younger  workers"  (113  Cong. 
Rec.  31255).  In  a  similar  vein. 
Representative  Daniels  pointed  out  that 
section  4(f)(2)  was  “designed  to 
maximize  employment  possibilities 
without  working  an  undue  hardship  on 
employers  in  providing  special  and 
costly  benefits”  (113  Cong.  Rec.  34727). 
See  also  Hearings  before  the  Senate 
Labor  Subcommittee  on  S.  830  and  S. 


788, 90th  Cong..  Ist  Sess.,  1967,  pp.  27- 
30,  53. 106-107. 

The  Department’s  original 
interpretation  of  section  4(f)(2),  as 
published  in  the  Federal  Rej^ster  on 
June  21, 1969  (34  FR  9709),  and  as 
republished  in  successive  editions  of  the 
Code  of  Federal  Regulations  (CFR), 
reflected  the  congressional  purpose 
underlying  section  4(f)(2)  in  setting  forth 
the  general  rule  governing  employee 
beneht  plans  falling  within  the 
exception: 

*  *  *  A  retirement,  pension,  or  insurance 
plan  will  be  considered  in  compliance  with 
the  statute  where  the  actual  amount  of 
payment  made,  or  cost  incurred,  in  behalf  of 
an  older  worker  is  equal  to  that  made  or 
incurred  in  behalf  of  a  younger  worker,  even 
though  the  older  worker  may  thereby  receive 
a  lesser  amount  of  pension  or  retirement 
benefits,  or  insurance  coverage.*  *  * 

(29  CFR  860.120(a)(1977).] 

The  1978  amendments,  in  addition  to 
increasing  the  maximum  age  of  those 
individuals  protected  by  the  Act  from  65 
to  70  (and  making  other  changes  not 
relevant  here),  added  a  final  clause  to 
section  4(f)(2)  so  that  it  now  reads: 

(f)  It  shall  not  be  unlawful  for  an  employer, 
employment  agency,  or  labor 
organization —  •  *  * 

(2)  to  observe  the  terms  of  *  *  *  any  bona 
Ode  employee  beneHt  plan  such  as  a 
retirement,  pension,  or  insurance  plan,  which 
is  not  a  subterfuge  to  evade  the  purposes  of 
this  Act  except  that  no  such  employee 
beneht  plan  shall  excuse  the  failure  to  hire 
any  individual,  and  no  such  *  *  *  employee 
benefit  plan  shall  require  or  permit  the 
involuntary  retirement  of  any  individual 
specified  by  section  12(a)  of  this  Act  because 
of  the  age  of  such  individual  *  *  *. 

The  principal  purpose  of  this 
amendment  was  to  make  clear  that  “the 
exception  does  not  authorize  an 
employer  to  require  or  permit 
involuntary  retirement  of  an  employee 
within  the  protected  age  group  on 
account  of  age”  (H.  Rept.  No.  95-950, 
95th  Cong.,  2d  Sess.  (1978),  p.  8  (ADEA 
Conference  Report)). 

In  amending  section  4(f)(2)  Congress 
also  made  clear  that  the  Department 
should  issue  more  comprehensive 
guidance  with  respect  to  section  4(f)(2), 
particularly  because  of  the  increase  in 
the  maximum  age  level  of  those  covered 
by  the  Act.  See  124  Cong.  Rec.  H  2271 
(daily  ed.  Mar.  21, 1978)  (remarks  of  Rep. 
Hawkins):  124  Cong.  Rec.  S.  4451  (daily 
ed.  Mar.  23. 1978)  (remarks  of  Sens. 
Williams  and  Javits).  The  increase  in  the 
maximum  age  level  of  those  covered  has 
raised  questions  about  many  common 
beneHt  practices  affecting  employees  at 
age  65.  In  the  absence  of  comprehensive 
guidance,  these  questions  would  have  to 
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be  answered  by  the  Department,  and  by 
the  oourts,  on  a  potentially  lengthy, 
oostly  and  uncertain  case-by-case  basis. 

The  congressional  requests  for  more 
comprehensive  guidance  from  the 
Department  were  acoompanied  by  a 
reiteration  of  the  purposes  of  section 
4(f)(2),  reflecting  the  statements  as 
described  above  which  were  made 
during  the  original  enactment  of  the 
ADEA.  Most  significant  was  the 
following  statement  by  Senator  Javits, 
who  was  minority  manager  of  the 
original  ADEA  and  the  1978 
amendments  (124  Cong.  Rec.  S.  4450-S. 
4451,  daily  ed.,  March  23, 1978): 

The  purpose  of  section  4(f)(2)  is  to  take  « 
account  of  the  increased  cost  of  providing 
certain  benefits  to  older  workers  as 
compared  to  younger  workers. 

Welfare  benefit  levels  for  older  workers 
may  be  reduced  only  to  the  extent  necessary 
to  achieve  approximate  equivalency  in 
contributions  for  older  and  younger  woricers. 
Thus  a  retirement,  pension,  or  insurance  plan 
will  be  considered  in  compliance  with  the 
statute  where  the  actual  amount  of  payment 
made,  or  cost  incurred  in  behalf  of  an  older 
worker  is  equal  to  that  made  or  incurred  in 
behalf  of  a  younger  worker,  even  though  the 
older  worker  may  thereby  receive  a  lesser 
amount  of  pension  or  retirement  benefits,  or 
insurance  coverage.  This  is  consistent  with 
the  following  statement  I  made  during  the 
November  6, 1967  floor  consideration  of  the 
original  act: 

The  amendment  relating  to  *  *  *  employee 
benefit  plans  is  particularly  significant: 
Because  of  it  an  employer  will  not  be 
compelled  to  afford  older  workers  exactly  the 
same  pension,  retirement,  or  insurance 
benehts  as  younger  workers  and  thus 
employers  will  not,  because  of  the  often 
extremely  high  cost  of  providing  certain  types 
of  benefits  to  older  workers,  actually  be 
discouraged  from  hiring  older  workers.  At  the 
same  time,  it  should  be  clear  that  this 
amendment  only  relates  to  the  observance  of 
bona  fide  plans.  No  such  plan  will  help  an 
employer  if  it  is  adopted  merely  as  a 
subterfuge  for  discriminating  against  older 
workers. 

The  Department  of  Labor  intends  to 
promulgate  comprehensive  regulations  in 
order  to  provide  guidance  in  this  regard  for 
sponsors  of  employee  benefit  plans  and  the 
Secretary  is  urged  to  act  as  soon  as  possible. 

Senator  Williams,  the  majority  manager, 
agreed  that  Senator  Javits’  statement 
"accurately  reflects  congressional  intent 
in  this  regard.”  Id.  at  S.  4451. 

Statements  to  the  same  effect  were 
made  during  House  floor  debate  by 
Congressman  Hawkins  (124  Cong.  Rec. 
H.  2270-H.  2271,  daily  ed.,  March  21, 
1978),  Congressman  Pepper  [id.  at  H. 

2275) ,  Congressman  Weiss  [id.  at  H. 

2276)  and  Congressman  Waxman  [id.  at 
H.  2277).  All  of  these  statements 
indicate  the  congressional 
understanding  of  the  language  of  section 


4(f)(2),  as  originally  enacted  and  as 
amended,  which  condemns  any  benefit 
practice  which  is  “a  subterfuge  to  evade 
the  purposes  of  this  Act”  That 
understanding  was  succinctly  stated  by 
Congressman  Waxman: 

I  am  hopeful,  however,  that  employers  do 
not  terminate  capable  and  healthy  older 
workers  from  benefit  plans  solely  on  the 
basis  of  age.  In  the  absence  of  actuarial  data, 
which  clearly  demonstrates  that  the  costs  of 
this  service  are  uniquely  burdensome  to  the 
employer,  such  a  policy  constitutes 
discrimination  and  a  conscious  effort  to 
evade  the  purposes  of  the  act.  [Id.  at  2277.) 

The  legislative  history  of  the  1978 
amendments  establishes  one  exception 
to  the  otherwise  uniform  rule  under 
section  4(f)(2)  that  age-based  reductions 
in  employee  benefit  plans  must  be 
justified  by  actuarially  significant  cost 
considerations.  That  exception  is  with 
respect  to  certain  retirement  plans — 
boA  defined  contribution  plans  and 
defined  benefit  plans.  The  legislative 
history  makes  clear  that 

an  employer  will  be  permitted  under  the  act 
as  amended,  to  maintain  a  defined 
contribution  plan — other  than  a  plan  which  is 
merely  supplemental  to  a  defined  benefit  or 
defined  contribution  plan  maintained  by  the 
employer — ^which  precludes  employer  and,  if 
applicable,  employee  contributions  to  such  a 
plan  subsequent  to  an  employee's  attainment 
of  the  plan's  normal  retirement  age.  [124 
Cong.  Rec.  S.  4450,  daily  ed.,  March  23, 1978, 
remarks  of  Sen.  Javits.] 

This  statement  by  Senator  Javits,  with 
which  Senator  Williams  concurred,  is 
identical  in  ail  material  respects  to  a 
statement  by  Congressman  Dent  with 
which  Congressman  Hawkins  conctured 
(see  124  Cong.  Rec.  H.  2271,  daily  ed., 
March  21, 1978). 

The  legislative  history  also  makes 
clear  that  under  the  ADEA,  as  amended, 
an  employer  maintaining  a  defined 
benefit  retirement  plan  is  not  required 

(1)  to  credit,  for  purposes  of  benefit 
accrual,  those  years  of  service  which 
occiu*  after  an  employee  has  attained  the 
normal  retirement  age  under  the  plan; 

(2)  to  adjust  actuarially  the  benefit 
accrued  as  of  normal  retirement  age  for 
an  employee  who  continues  to  work 
beyond  that  age;  (3)  to  commence 
benefits  at  normal  retirement  age  when 
an  employee’s  actual  date  of  retirement 
is  later,  or  (4)  to  provide  for  the  accrual 
of  benefits  under  such  a  plan  during  any 
years  of  service  by  an  employee  after 
normal  retirement  age.  (See  S.  Rept.  No. 
95-493, 95th  Cong.,  1st  $ess.  14-16 
(1977);  123  Cong.  Rec.  H.  9977,  daily  ed., 
September  23, 1977.) 

The  Department  of  Labor’s  proposed 
interpretation,  based  on  this  legislative 
history,  resulted  in  numerous  comments 


from  the  public.  These  comments  have 
beMi  detailed  and  useful.  They  have 
convinced  the  Department  that  its 
proposed  interpretation  is  in  need  of 
certain  modifications  and  clarifications. 
Accordingly,  as  is  explained  ha  more 
detail  below,  several  changes  have  been 
made  in  the  interpretation. 

In  the  preamble  to  the  proposed 
interpretation,  the  Department  discussed 
seven  general  questions  that  had  arisen 
with  respect  to  employee  benefit  plans 
under  the  ADEA,  and  it  then  explained 
how  it  had  proposed  to  resolve  them. 

The  discussion  below  of  the  various 
comments  received  by  the  Department  is 
grouped  under  the  same  headings.  In 
addition,  two  other  important  issues 
raised  by  the  comments  are  discussed 
below  under  headings  8  and  9  in  the 
preamble.  The  first  of  these  issues  is 
whether  the  failure  of  the  ADEA  to 
preempt  State  age  discrimination  laws 
insulates  such  laws,  to  the  extent  that 
they  relate  to  employee  benefit  plans, 
from  the  preemption  provisions  in 
section  514  of  the  Employee  Retirement 
Income  Secudty  Act  of  1974  (ERISA),  29 
U.S.C.  1144. 

The  second  issue  not  discussed 
originally,  but  which  is  discussed  below, 
is  the  effective  date  of  this  amendment 
to  the  interpretative  bulletin. 

1.  What  Kinds  of  Employee  Benefit 
Plans  Fall  Within  Section  4(f)(2)? 

The  preamble  and  the  proposed 
interpretation  stated  that  section  4(f)(2) 
applies  only  to  plans  in  which  age  is  an 
actuarially  significant  factor  in  plan 
design,  and  used  the  example  of  group 
term  life  insurance  to  illustrate  the  kind 
of  plan  encompassed  by  this  principle. 
The  original  proposal  also  stated  that 
age  is  not  an  actuariplly  significant 
factor  in  the  design  of  time  off  with  pay 
plans,  such  as  paid  vacations  and  paid 
sick  leave. 

The  comments  on  this  aspect  of  the 
proposed  interpretation  were  not 
numerous.  Several  commenters  asserted 
that  age  is  a  significant  actuarial  cost 
factor  in  sick  leave  plans,  particularly 
where  such  plans  are  separately 
insured.  These  same  commenters 
questioned  whether  the  Department,  in 
formulating  its  position,  had  overlooked 
such  plans  or  had  intended  to  challenge 
the  validity  of  the  cost  data  with  respect 
to  such  plans.  The  conunenters 
requested  clarification  of  the 
Department’s  position  with  respect  to 
this  issue. 

'The  Department’s  original  statement 
was  intended  to  refer  to  those  numerous 
paid  sick  leave  plans  which  are  not 
insured.  Such  plans  do  not  fall  within 
section  4(f)(2).  An  uninsured  paid  sick 
leave  plan,  like  a  paid  vacation  plan,  is 
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simply  not  an  “employee  benefit  plan 
such  as  a  retirement,  pension,  or 
insurance  plan**  as  described  in  section 
4(f)(2).  However,  there  may  be  certain 
insured  sick  leave  plans  whose  design  is 
such  that  age  is  an  actuarially 
significant  cost  .factor.  In  terms  of  their 
cost,  these  plans  are  frequently  similar 
to  short-term  disability  plans.  Where 
such  plans  exist  and  where  the 
employer  can  show  clearly  that  the  cost 
of  providing  older  workers  with  the 
same  benebts  as  younger  workers  is 
higher  because  of  age,  then  the  benefits 
for  older  wodcers  can  be 
correspondingly  reduced,  in  accordance 
with  the  principles  contained  in  this 
S  860.120.  The  final  interpretation 
reflects  this  approach  by  describing  as 
“uninsured'*  those  paid  sick  leave  plans 
which  are  outside  Ae  scope  of  section 
4(f)(2). 

Other  comments  requested  that  the 
Department  deflne  the  term  “employee 
benefit  plan*'  in  order  to  make  clear 
what  plans  fall  within  section  4(f)(2)  and 
what  plans  do  not.  Some  commenters 
suggested  using  the  same  definition  as  in 
section  3(3)  of  the  Employee  Retirement 
Income  ^curity  Act  (ERISA),  29  U.S.C. 
1002(3).  In  the  Department’s  view, 
however,  it  would  not  be  appropriate  to 
use  the  ERISA  definition,  because  it 
encompasses  plans  which  are 
maintained  to  provide  vacation  benefits, 
prepaid  legal  services  and  certain  other 
benefits  whose  cost  does  not  increase 
with  the  age  of  the  employee 
participant.  The  Department  believes 
that  it  is  sufficient  to  rest  with  its 
original  statement,  in  view  of  the  change 
in  the  reference  to  paid  sick  leave. 

A  major  part  of  the  comments 
received  pointed  out  the  absence  of  any 
discussion  in  the  proposed 
interpretations  of  employee-pay-all 
plans  which  employers  sometimes  offer 
to  their  employees.  It  is  clear  that  an 
employee-pay-all  plan  is  subject  to  the 
provisions  of  section  4(a)(1)  of  the  Act, 
since  such  a  plan  is  one  of  the  “terms, 
conditions,  or  privileges  of  employment” 
with  respect  to  which  discrimination  on 
the  basis  of  age  is  forbidden.  Regardless 
of  who  pays  for  an  employee  benefit 
plan,  it  is  available  to  employees  of  the 
employer  and  is  therefore  governed  by 
the  section  4(a)(1)  prohibition  against 
discrimination. 

However,  it  does  not  follow  that  the 
level  of  benefits  available  to  older 
workers  under  an  employee-pay-all  plan 
must  be  no  less  than  those  available  to 
younger  woricers.  Section  4(f)(2)  of  the 
ADEA  permits  a  reduction  in  the  level  of 
benefits  for  older  woricers  where  the 
cost  of  supplying  the  same  level  of 
benefits  to  older  workers  as  to  younger 


workers  would  be  higher.  There  is  no 
reason  why  a  reduction  in  the  level  of 
benefits  for  older  workers  which  would 
be  permissible  under  a  plan  paid  for  in 
whole  or  in  part  by  an  employer  should 
not  also  be  permissible  under  an 
employee-pay-all  plan.  Accordingly,  the 
interpretation  takes  the  position  that 
section  4(f)(2)  applies  to  employee-pay- 
all  plans.  In  such  a  plan,  benefits  for 
older  workers  may  be  reduced  to  the 
same  extent  and  according  to  the  same 
pridciples  as  apply  to  employee-paid 
plans. 

The  application  of  the  ADEA  to 
employee-pay-all  plans  raises  not  only 
the  question  of  the  level  of  benefits;  it 
raises  also  the  question  of  the  exists  paid 
by  employees  for  those  benefits. 

.  Regar^ess  of  whether  benefits  for  older 
workers  under  an  employee-pay-all  plan 
are  at  the  same  level  as  or  lower  than 
benefits  for  younger  workers,  older 
workers  cannot  be  required  to  pay  more 
for  the  particular  level  of  benefits  they 
receive  than  the  actual  cost  of  those 
benefits.  Requiring  older  workers  to  pay 
more  than  the  actual  cost  of  the  benefits 
is  plainly  discrimination  based  on  age, 
and  no  provision  of  the  ADEA  excuses 
such  a  practice. 

These  positions  with  respect  to 
employee-pay-all  plans  are  reflected  in 
the  interpretation  below. 

2.  What  Kinds  of  Cost  Data  May  Be 
Relied  on  To  Show  That  Age  is  an 
Actuarially  Significant  Factor  in  Plan 
Design? 

The  proposed  interpretation  took  the 
position  in  §  860.120(d)(1)  that  an 
employer  may  rely  on  data  which  show 
the  actual  cost  to  him  of  providing  the 
particular  benefit  in  question.  The 
proposal  also  stated,  however,  that 
where  such  data  do  not  exist  or  where 
the  universe  of  employees  is  too  small  to 
be  statistically  significant,  reasonable 
actuarial  data  on  benefit  costs  for 
similarly  situated  employees  can  be 
relied  on. 

This  proposed  interpretation,  in 
requiring  that  employers  rely  on  their 
own  cost  data  in  most  instances,  was 
intended  to  prevent  employers  fit>m 
relying  on  other  cost  data  which  do  not 
accurately  reflect  their  own  experience, 
even  though  such  other  data  might  be 
accurate  with  respect  to  other  employers 
or  groups  of  employers.  In  other  words, 
the  approach  was  designed  to  prevent 
potential  abuses  in  the  use  of  cost  data. 

Those  who  commented  on  this  aspect 
of  the  proposed  interpretation  had 
several  points  to  make.  Some 
commenters  noted  that  the  Department's 
approach  would  prevent  an  employer 
fiiom  relying  on  cost  data  for  a  laiger 
group  of  similarly  situated  employees 


(except  where  an  employer's  own 
workforce  is  too  small  to  be  statistically 
significant).  This  approach  was 
criticized  as  being  unaecessarily 
restrictive,  particularly  since  a  larger 
group  of  sii^arly  situated  employees  ^ 
would  be  likely  to  be  more 
representative  of  a  particular  employer's 
experience  over  the  years.  In  this 
connection,  some  commenters  observed 
that  an  employer  forced  to  rely  on  its 
own  cost  experience  might  have  to  make 
adjustments  in  benefit  levels  each  year, 
as  a  result  of  an  unusually  high  or  low 
number  of  deaths,  illnesses  or  other 
events  insured  against  in  the  previous 
year. 

'Another  commenter  requested  that  the 
Department  state  explicitly  that  where 
little  or  no  reliable  cost  information  is 
available — as  may  be  the  case  with 
respect  to  some  benefits  after  age  86 — 
reasonable  projections  from  cost  data 
for  yoimger  ages  be  permitted. 

After  reviewing  the  comments  and 
considering  the  orginal  proposal  afi%sh, 
the  Department  has  decided  to  permit 
an  employer  to  make  adjustments  in 
benefits  on  the  basis  of  any  reasonable 
data  on  benefit  costs.  In  order  to  be 
considered  reasonable,  the  data  relied 
upon  must  reflect  approximately  the 
actual  cost  to  the  employer,  over  a 
representative  period  of  years,  of  the 
benefits  in  question.  Under  this 
standard,  an  employer  may  rely  on  his 
own  cost  data  for  a  representative 
period  of  years;  this  longer  period  will 
serve  to  reduce  the  cost  impact  of 
unusually  high  or  low  incidences  of 
events  insured  against  in  a  single  year. 
An  employer  may  also  rely  on  cost  data 
for  a  larger  group  of  similarly  situated 
employees.  However,  where  an 
employer  which  is  a  self-insurer,  or 
which  is  experience-rated  by  an 
insurance  company,  incurs  costs  which 
are  significantly  different  from  costs  for 
similarly  situated  employees,  the  cost 
data  for  the  similarly  situated 
employees  will  not  be  considered 
reasonable  as  a  basis  for  approximating 
the  particular  employer's  benefit  costs. 
This  approach  is  adopted  in 
§  860.120(d)(1)  below. 

The  interpretation  also  makes  clear 
that  where  reliable  cost  information  is 
not  yet  available,  reasonable  projections 
may  be  made  from  existing  cost  data. 

3.  May  comparisons  of  benefit  costs  at 
different  age  levels  be  made  with 
respect  to  the  benefit  package  as  a 
whole,  or  must  the  cost  comparison  be 
•  made  on  a  benefit-by-benefit  basis? 

The  proposed  interpretation  required 
that  all  cost  comparisons  be  made  on  a 
benefit-by-benefil  basis,  not  on  an 
overall  “benefit  package"  basis.  Hie 
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rejection  of  the  “benefit  package" 
approach  was  based  on  two  major 
concerns:  (1)  that  its  application  could 
deprive  individual  employees  of  benefits 
of  particular  value  to  ^em  in  a  way 
unjustified  by  the  age-related  costs  of 
those  benefits,  and  (2)  that  it  would  be  a 
less  workable  standard  for  compliance. 

Comments  in  this  area  hpve  sharply 
questioned  the  appropriateness  of  Uie 
Department’s  proposed  rejection  of  the 
benefit  package  approach.  These 
comments  have  also  urged  that  if  the 
Department  persists  in  the  benefit-by¬ 
benefit  approach,  it  should  clarify  what 
it  means  by  a  "benefit." 

In  advocating  a  benefit  package 
approach,  commenters  made  several 
general  points.  First,  several 
commenters  stated  that  the  legislative 
history  does  not  explicitly  rule  out  a 
benefit  package  approach  its  only 
explicit  requirement  is  that  payments 
made  or  costs  inciured  by  employers  for 
employee  benefit  plans  for  older 
workers  must  be  no  less  than  for 
younger  workers. 

Second,  numerous  commenters 
contended  that  the  more  restrictive 
benefit-by-benefit  approach  would 
deprive  not  only  employers,  but  also 
employees  (including  older  employees), 
of  the  flexibility  to  design  a  package  of 
fringe  benefits  responsive  to  their 
particular  needs.  Specifically,  an 
employer  who  makes  equal 
contributions  at  all  age  levels  for  each 
fringe  benefit  whose  cost  goes  up  with 
age  may  find  that  his  employees  want  a 
package  of  benefits  forbidden  by  the 
proposed  interpretation. 

liiirdly,  commenters  emphasized  that 
group  insurance  plans  of  any  type 
cannot  be  tailored  to  fit  the  individual 
needs  of  each  employee.  Generalities 
based  on  the  needs  of  average  or  typical 
employees  must  be  used  in  the  design  of 
such  plans. 

Finally,  various  commenters  asserted 
that  the  purported  convenience  of  being 
able  to  determine  compliance  with 
section  4(f)(2)  by  examining  each 
employee  benefit  plan  in  isolation  was 
an  insufficient  basis  on  which  to  forbid 
the  use  of  a  benefit  package  approach. 

After  a  careful  review  of  the 
legislative  history  in  the  light  of  these 
various  comments,  the  Department  has 
concluded  that  an  exclusive  adherence 
to  the  benefit-by-benefit.approach  is  not 
warranted. 

Although  the  legislative  history  does 
not  compel  a  benefit-by-benefit 
approach  exclusively,  there  is  clear 
support  for  such  an  approach.  Thus, 
Senator  ]avits  described  benefit  plans 
one  by  one  in  indicating  the  compliance 
standard  applicable  to  “a  retirement. 


pension  or  insurance  plan  *  *  *  “  (124 
Cong.  Rec.  S  4450,  daily  ed.,  March  23, 
1978,  emphasis  added).  Also  in  1978, 
Congressman  Waxman,  apparently 
referring  to  health  insurance, 
condenmed  reductions  for  older  workers 
"[i)n  the  absence  of  actuarial  data 
which  clearly  demonstrates  that  the 
costs  of  this  service  are  uniquely 
burdensome  to  the  employer"  (124  Cong. 
Rec.  H  2277,  daily  ed..  March  21, 1978, 
emphasis  added).  Moreover,  the  1978 
legislative  history  specifies  a  particular 
rule  with  respect  to  one  type  of 
benefit — retirement  or  pension 
benefits — without  reference  to  other 
benefits  or  costs..  All  of  these  indications 
point  to  a  benefit-by-benefit  approach. 

Nevertheless,  this  legislative  history 
need  not  be  read  as  rejecting  a  benefit 
package  approach  altogether,  since  it 
does  not  appear  that  Congress  had  the 
opportunity  to  consider  the  matter  fully. 
Certainly  Aere  is  no  explicit  rejection  of 
a  benefit  package  approach. 

Moreover,  the  language  and  purposes 
of  the  act  itself  suggest  that  in  some 
circumstances  a  benefit  package 
approach  should  be  permitted.  The 
language  of  section  4(f)(2)  condones  a 
benefit  arrangement  whi^  is  “not  a 
subterfuge  to  evade  the  purposes  of  [the] 
Act,”  and  section  2(b)  declares  that  one 
of  those  purposes  is  "to  help  employers 
and  workers  find  ways  of  meeting 
problems  arising  fix)m  the  impact  of  age 
on  employment."  One  way  of  "meeting 
problems  arising  from  the  impact  of  age 
on  employment"  is  to  make  sure  that 
there  is  enough  flexibility  under  section 
4(f)(2)  so  that  (1)  older  workers  can 
continue  to  have  the  same  level  of 
certain  fiinge  benefits  which  are 
particiilarly  valuable  to  them  as  do 
younger  workers,  and  (2)  employers  can 
avoid  higher  fnnge  benefit  costs  for 
older  workers  which  would  otherwise 
result  by  reducing  the  level  of  some 
other  benefit  or  benefits  more  than  the 
benefit-by-benefit  approach  would 
permit.  This  apintjach  would  meet  the 
piuposes  of  both  section  2(b)  and 
section  4(f)(2),  provided  that  the  costs  of 
the  benefits  were  no  less  for  older 
workers  than  for  younger  workers,  and 
provided  that  the  benefits  provided  * 
were  not  a  subterfuge  to  evade  the 
purposes  of  the  ADEA. 

Accordingly,  the  interpretation 
permits  a  benefit  package  approach, 
which  is  subject  to  certain  restrictions 
which  are  described  in  detail  under 
heading  7  of  this  preamble,  as  well  as  in 
S  860.120(f).  These  restrictions  are 
designed  to  assure  that  the  greater 
flexibility  of  die  benefit  package 
approach  is  used  to  provide  older 
workers  with  a  benefit  package  which 


meets  their  needs  at  least  as  well  as  the 
benefit-by-benefit  approach,  if  not 
better. 

Benefit-by-Benefit  Approach 

In  accepting  the  benefit  package 
approach,  the  Department  does  not 
thereby  reject  the  benefit-by-benefit 
approach.  The  benefit  package 
approach,  even  with  its  restrictions,  is 
designed  to  afford  greater  flexibility  in 
the  design  of  employee  benefits  than  the 
benefit-by-benefit  approach  would  have 
provided,  but  many  employers  may  find 
that  the  benefit-by-benefit  approa^  is  a 
simpler  means  by  which  to  assure 
compliance  with  the  ADEA.  For  this 
reason,  the  precise  application  of  the 
benefit-by-benefit  approach  must  be 
defined. 

Many  comments  indicated  uncertainty 
or  confysion  as  to  the  precise  meaning 
of  a  "benefit"  under  the  benefit-by¬ 
benefit  approach.  Some  commenters 
seemed  to  believe  that  the  Department 
intended  a  "plan-by-plan"  approach. 
Many  others  suggested  that  the 
approach  be  understood  to  look  at 
benefits  on  an  “event-by-event"  basis 
(that  is,  to  take  together  all  benefits 
available  to  an  employee  for  a  particular 
event— death,  disablement,  eta).  The 
Department  acknowledges  the 
ambiguity  of  the  proposed 
interpretation.  The  Department  also 
acknowledges  that  it  anticipated  a 
somewhat  flexible  definition  of  a 
"benefit"  which  would  have  permitted 
the  substitution  for  older  employees  of 
similar  benefits  meeting  the  same  basic 
need. ' 

The  Department  now  believes, 
however,  that  the  desired  flexibility — 
that  is,  flexibility  that  will  better  meet 
the  needs  of  employees — may  be  and 
should  be  justified  on  a  benefit  package 
approach.  The  Department  therefore 
now  takes  a  strict  view  of  a  "benefit” 
under  the  benefit-by-benefit  approach. 
The  Department  specifically  rejects  the 
suggestion  that  the  benefit-by-benefit 
approach  should  be  understood  as  an 
"event-by-event"  approach  which  would 
ignore  differences  in  the  forms  of 
benefits  available  for  a  particular  event. 
Adjustments  in  benefits  under  the 
benefit-by-benefit  approach  are  to  be 
made  in  the  amount  of  the  benefit,  not  in 
its  form.  Where  benefits  are  different  in 
form  or  otherwise,  they  must  stand  up  to 
a  benefit  package  analysis.  This  is  all 
explained  more  fully  under  heading  7 
below  and  in  $  860.120(f). 

(4)  May  the  Level  of  a  Benefit  be 
Reduced  on  the  Basis  of  the  A  verage 
Cost  of  the  Benefit  for  all  Employees 
Within  an  Age  Range  (Such  as  65  to  70 
years  Old),  or  Must  the  Cost  of  the 
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Benefit  be  Calculated  on  a  Year-by-Year 
Basis? 

The  proposed  interpretation  took  the 
position  in  §  860.120(d)(3)  that  cost 
comparisons  and  adjustments  must  be 
made  on  a  year-by-year  basis.  The 
purpose  behind  this  approach  was  to 
avoid  a  large  and  sudden  reduction  in 
benefits  for  empfoyees  reaching  a 
certain  age  which  could  not  be  justified 
by  cost  considerations  %v{th  respect  to 
that  age. 

The  great  majority  of  comments 
received  took  issue  with  this 
interpretation.  Many  comments  noted 
that  it  has  long  been  the  practice  in  the 
insurance  industry  to  price  insurance  on 
the  basis  of  average  costs  in  five-year 
age  brackets,  rather  than  on  the  basis  of 
yearly  costs.  The  same  practice,  it  was 
pointed  out,  is  reflected  in  section  79  of 
the  Internal  Revenue  Code  and  Treasury 
Regulations  thereunder.  To  change  from 
the  normal  five-year  average  price 
approach  to  the  Department's  proposed 
approach,  these  commenters  stated, 
would  add  to  the  administrative  burden 
of  maintaining  such  plans  and  of 
communicating  changes  in  benefit  levels 
to  participants. 

^veral  commenters  alsov  noted  that 
under  a  five-year  average  cost  approach, 
older  employees  within  each  age 
bracket  would  receive  a  higher  level  of 
benefits  than  under  a  year-by-year 
approach;  conversely,  younger 
employees  within  each  age  bracket 
would  receive  less.  Accordingly,  it  was 
pointed  out,  the  five-year  bracketing 
approach,  viewed  in  a  broader 
perspective  of  an  employee’s  total  years 
of  service  with  an  employer,  would  be 
no  more  harmful  to  older  employees 
than  a  year-by-year  cost  approach. 

The  Department  has  rejected  an 
average  cost  approach  based  on  periods 
of  longer  than  five  years.  Some 
commenters  suggested  that  a  10-year 
period  be  permitted,  and  others 
suggested  that  reductions  in  benefits  at 
age  65  be  based  on  the  average  cost  of 
those  benefits  for  a  25-year  period  (from 
ages  40  to  65).  Such  approaches, 
however,  would  lead  to  the  drastic 
reductions  in  benefit  levels  at  older  age 
groups  which  the  Department  has  sought 
to  avoid. 

Another  comment  requested  that  the 
interpretation  make  clear  that  cost- 
based  reductions  in  benefit  levels  could 
start  at  any  age — not  just  at  age  65. 

(This  comment  may  have  been  prompted 
by  the  example  given  in  §  860.120(d)(3), 
which  was  of  reductions  starting  at  age 
65.) 

After  reviewing  the  various  conunents 
and  reassessing  the  original  proposal, 
the  Department  has  decided  to  permit 


up  to  a  five-year  average  cost  approach, 
which  is  reflected  in  the  interpretation 
below.  Of  course,  a  year-by-year 
approach  or  any  other  approach  using 
age  brackets  of  less  than  five  years  is 
also  an  acceptable  form  of  compliance. 
The  interpretation  also  states  explicitly 
that  reductions  in  benefit  levels,  if  cost- 
justified,  may  begin  at  any  age. 

Examples  of  this  approach  are  given  in 
the  interpretative  bulletin  itself. 

5.  Where  the  Government  pays  for 
certain  benefits  to  employees  on  the 
basis  of  age — such  as  Medicare 
beginning  at  age  65 — may  an  employer 
to  that  extent  cease  to  provide  those 
same  benefits  under  his  employee 
benefit  plan,  even  though  as  a  result  the 
cost  to  the  employer  of  providing 
medical  benefits  to  older  employees 
may  be  less  than  for  younger 
employees? 

The  interpretation  permits  such 
coordination  of  benefits,  even  though 
the  availability  of  the  Government-paid 
benefits  may  be  based  on  age,  provided 
that,  when  Ae  Government-paid 
benefits  are  included,  older  employees 
still  enjoy  no  less  of  a  benefit  than 
younger  employees.  It  is  in  the  nature  of 
many  employee  benefit  plans  to  respond 
to  individual  needs,  and  it  would  seem 
reasonable  for  such  plans  to  take  into 
account  the  extent  to  which  individual 
needs  are  met  by  other  benefits 
provided  by  the  Government  This 
principle  applies  not  only  to  Medicare, 
but  also  to  ^cial  Security  disability  and 
old-age  and  other  such  government- 
provided  benefits. 

Some  comments  in  this  area  have 
validly  pointed  out  that  “Government- 
paid"  benefits  are  ultimately  paid  for  by 
employees  and  employers  as  a  result  of 
payroll  deductions,  taxes  and  similar 
devices.  The  Department  did  not  intend 
to  imply  otherwise  in  using  that 
shortened  expression  to  describe  such 
benefits. 

The  basic  position  expressed  in  the 
proposed  interpretation  has  not  been 
changed,  except  insofar  as  the 
interpretation  seemed  to  disapprove  any 
adjustment  in  health  insurance  coverage 
which  did  not  simply  offset  (or  “carve- 
out")  Medicare  benefits  actually  paid 
from  regular  health  plan  benefits.  As 
indicated  in  the  specific  discussion  of 
health  insurance  below,  the  Department 
is  taking  the  position  that  plans  which 
“supplement”  rather  than  “carve-out" 
Medicare  benefits  are  permissible  where 
the  total  health  benefit  for  employees 
over  65  is  no  less  favorable  than  that  for 
employees  under  65. 

6.  (a)  May  an  employer  require  that 
an  older  employee  make  greater 


contributions  into  a  benefit  plan  as  a 
condition  of  employment? 

The  interpretation  below,  like  the 
proposed  interpretation,  answers  this 
question  in  the  negative.  The 
Department  remains  convinced  that  to 
impose  such  a  requirement  as  a 
condition  of  employment  would  violate 
the  special  restrictions  in  section  4(f)(2). 
Such  a  requirement  would  force  older 
workers,  if  they  wanted  to  continue 
working,  to  accept  less  take-home  pay 
as  a  result  of  higher  contributions  and  in 
addition  would  impose  an  impermissible 
impediment  to  employment  Such  a 
practice  is  illegal  under  the  ADEA. 

(b)  May  on  employer  require  that  an 
older  employee  make  greater 
contributions  into  a  benefit  plan  as  a 
condition  of  participation  in  the  plan,  in 
order  for  the  employee  to  be  able  to 
receive  the  same  level  of  benefits  as  a 
younger  employee? 

The  proposed  interpretation  answered 
this  question  in  the  negative,  on  the 
ground  that  the  language  and  legislative 
history  of  section  4(f)(2)  indicated  that 
the  provision  contemplated  adjustments 
in  benefits,  not  adjustments  in  pay  or  in 
employee  contributions  which  are  a 
condition  of  participation  in  an 
employee  benefit  plan. 

Upon  reconsideration  of  this  proposed 
position,  and  after  reviewing  comments, 
the  Department  of  Labor  has  concluded 
that  its  original  position  is  essentially 
correct.  However,  some  refinements  in 
that  position  are  necessary,  because  in 
the  Department’s  view  there  are  very 
limited  circumstances  under  which  an 
older  employee,  in  order  to  receive  the 
same  level  of  benefits  as  a  younger 
worker,  can  be  required,  as  a  condition 
of  continued  participation,  to  contribute 
a  greater  amount  than  the  younger 
worker. 

In  most  situations,  the  Department 
continues  to  believe  that  a  violation  of 
the  ADEA  would  occur  if  an  older 
employee  were  required  to  contribute 
more  than  a  younger  employee  for  the 
same  level  of  benefits.  As  indicated 
under  heading  6(a)  above,  where 
participation  in  the  employee  benefit 
plan  is  mandatory,  such  a  practice 
would  violate  the  ADEA,  l^ause  older 
workers,  on  the  basis  of  age.  would  have 
no  option  but  to  receive  less  take-home 
pay  than  younger  workers. 

Where  participation  in  the  employee 
benefit  plan  is  voluntary,  somewhat 
different  considerations  apply.  In  such  a 
situation,  older  workers  are  free  to 
avoid  reductions  in  take-home  pay  by 
declining  to  participate  in  the  employee 
benefit  plan.  However,  even  where  older 
workers  voluntarily  agree  to  participate 
in  such  a  plan,  the  plan  would  not  be 
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considered  lawful  where  the  cost  of 
such  participation  to  older  workers  is 
discriminatory  on  the  basis  of  age.  In 
order  to  avoid  discriminatory  costs,  the 
proportion  of  the  total  premium  borne 
by  older  workers  cannot  be  more  than 
that  borne  by  younger  workers. 

The  application  of  this  principle  can 
be  illustrated  with  respect  to  the  three 
different  contribution  arrangements  for 
employee  benefit  plans  in  which 
participation  is  voluntary.  The  first  such 
arrangement  is  one  in  which  the 
employee-participant  pays  for  the  entire 
benefit  in  question.  In  such  employee- 
pay-all  plans,  as  noted  under  heading  (1) 
above,  it  would  not  by  unlawful  to 
require  older  workers  to  contribute  the 
full  amount  of  the  cost  increase  with 
age.  In  such  a  plan,  older  employees  are 
treated  no  less  favorably  than  younger 
employees,  since  all  participants  in  the 
plan  are  required  to  pay  the  entire  cost 
of  the  benefit,  regardless  of  age. 
Employees  are  simply  denied  the 
advantage  of  continued  membership  in 
the  plan  if  they  are  unwilling  or  unable 
to  pay  their  own  way  like  everyone  else. 

The  second  type  of  contribution 
arrangement  in  employee  benefit  plans 
in  which  participation  is  voluntary  is  the 
non-contributory  (or  “employer-pay-all”) 
plan.  In  such  plans,  older  employees 
cannot  be  required  to  contribute 
towards  any  of  the  age-related  cost 
increase.  If  no  employee-participants 
are  required  to  make  any  contributions, 
there  is  obviously  no  age-based 
discrimination  against  older  workers. 
However,  if  older  workers  are  required 
to  make  contributions  but  younger 
workers  are  not,  a  violation  of  the 
ADEA  would  result.  Such  a  requirement 
is  discriminatory,  even  though  the 
employer's  contribution  is  no  less  for 
older  than  for  younger  workers,  because 
in  order  to  obtain  any  benefit  from  that 
contribution  older  workers  must  put  in 
money  of  their  own  (that  is,  receive  less 
take-home  pay)  whereas  younger 
workers  need  not.  (Of  course,  as 
explained  elsewhere,  an  employer  can 
reduce  the  level  of  benefits  for  older 
workers  in  order  to  avoid  age-related 
increases  in  costs.) 

The  third  type  of  contribution 
arrangement  in  employee  benefit  plans 
in  which  participation  is  voluntary  is  the 
contibutory  plan,  in  which  the  employer 
and  the  employee  share  the  premium 
cost.  In  such  a  plan,  in  order  to  avoid 
discrimination  based  on  age,  the 
proportion  of  the  total  premium  borne 
by  older  workers  cannot  be  more  than 
that  borne  by  younger  workers.  This 
principle  can  periiaps  best  by  illustrated 
by  a  concrete  example. 
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Assume  a  contributory  group 
insurance  plan  to  which  the  employer 
and  the  employee  each  contribute  50 
percent  of  the  total  premium  of  $20  per 
month  per  employee,  during  a  certain 
five-year  age  range.  Further  assume  that 
in  the  next  five-year  age  range  the  total 
premium  increases  to  $30  per  month  per 
employee.  The  employee  contribution 
could  be  required  to  increase  to  as  much 
as  $15  per  month,  since  this  amount  is 
no  more  than  50  percent  of  the  total 
premium  cost,  as  is  paid  by  the  younger 
workers.  The  employer’s  contribution 
could  not  be  less  than  $15  per  month.  It 
could  not  be  lower — such  as  $10 — since 
then  the  employee  contribution  would 
have  to  be  greater  than  50  percent  of  the 
total  premium  cost — in  the  example.  $20. 
This  would  be  discriminatory  because  in 
order  to  obtain  any  benefit  ^m  the 
employer’s  contribution  older  employees 
would  have  to  match  it  with  $2  of  their 
own  (out  of  their  take-home  pay)  for 
every  $1  of  the  employer’s  contribution, 
whereas  younger  employees  would  only 
have  to  match  it  dollar-for-dollar.  The 
only  way  the  employer  contribution 
could  be  held  at  $10  would  be  by 
decreasing  the  level  of  benefits  so  that 
the  total  premium  remained  at  $20  and 
the  employee  contribution  at  $10. 
(Alternatively,  the  employer  could 
decrease  coverage  by  a  lesser  amount — 
for  example,  so  that  the  total  premium 
increased  to  just  $24.  The  employee 
contribution  could  be  required  to 
increase  in  relation  to  the  resulting  total 
increase — in  the  example,  to  up  to  $12.) 

However,  as  the  interpretation  makes 
clear,  older  employees  could  be  given 
the  option,  as  individuals,  to  make  the 
additional  contribution  necessary  to 
prevent  the  reduction  in  benefits 
otherwise  justified.  Thus,  the  employee 
contribution  could  be  permitted  at 
employee  option,  but  could  not  be 
required  as  a  condition  of  participation 
in  the  plan,  to  increase  to  $20  in  order  to 
fund,  along  with  the  $10  employer 
contribution,  the  uiueduced  level  of 
benefits  whose  total  cost  is  $30. 

7.  How  Would  Section  4(f)(2),  As 
Amended,  Apply  to  Various  Employee 
Benefit  Plans? 

The  application  of  section  4(f)(2)  to 
various  employee  benefit  plans  depends 
on  whether  reductions  in  benefit  levels 
are  justified  by  means  of  the  benefit-by¬ 
benefit  approach  or  by  the  benefit 
package  approach.  Under  the  benefit-by¬ 
benefit  approach,  as  outlined  above, 
reductions  in  the  level  of  one  benefit — 
such  as  group  term  life  insurance — must 
be  justified  by  an  increase  in  the  cost  of 
that  particular  benefit,  regardless  of  any 
adjustment  in  the  levels  of  other 
benefits.  The  discussion  in  part  A  below 
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describes  the  limits  on  reductions  in 
benefit  levels  for  four  of  the  most 
common  types  of  employee  benefit 
plans — group  term  life  insurance,  group 
health  insurance,  long-term  disability, 
and  retirement  plans — under  the  benefit- 
by-benefit  approach.  Employers  who 
meet  these  standards  (as  set  forth  more 
precisely  in  §  860.120(f))  will  be 
considered  in  compliance  with  section 
4(f)(2).  Although  not  specifically 
discussed  herein,  other  plans  within 
section  4(f)(2),  such  as  short-term 
disability  and  accidental  death  and 
dismemberment,  are  subject  to  the  same 
general  principles. 

Where  reductions  in  any  individual 
benefit  are  greater  than  those  permitted 
under  the  benefit-by-benefit  approach, 
such  reductions  must  meet  the 
standards  of  the  benefit  package 
approach.  These  standards  are 
described  in  part  B  below. 

A.  Benefit-by-Benefit  Approach. — (1) 
Group  term  life  insurance.  Where  the 
level  of  group  term  life  insurance 
benefits  is  reduced,  on  the  basis  of  age. 
in  direct  correlation  to  the  age-based 
increase  in  cost,  no  violation  of  the 
ADEA  will  result.  The  reduction  may  be 
made  on  the  basis  of  average  costs  over 
a  period  of  up  to  five  years,  but  no 
longer.  Where  the  level  of  group  term 
life  insurance  benefits  is  based  on  the 
employee’s  wages  or  salary,  such  as  two 
times  base  pay,  increases  in  the  cost  of 
such  coverage  for  older  workers  which 
are  caused  by  increases  in  wages  or 
salary  cannot  be  taken  into  account  The 
reason  for  this  is  that  such  increases  are 
not  directly  related  to  age.  The 
interpretation  sets  forth  examples  of 
permissible  adjustments  in  the  level  of 
group  term  life  insurance  benefits. 

(2)  Health  insurance.  It  is  still  the 
Department’s  understanding  that 
ordinarily  health  insurance  coverage 
does  not  vary  significantly  with  age  up 
to  age  65.  Where  employees  are  not  now 
subject  to  mandatory  retirement  at  that 
age,  coverage  after  that  age  is  almost 
invariably  reduced  to  take  account  of 
Medicare.  In  view  of  the  availability  of 
Medicare  starting  at  age  65.  the 
interpretation  takes  the  position  that 
reductions  in  total  health  benefits 
(Medicare  plus  benefits  fiom  other 
sources)  for  employees  age  65  to  70  will 
generally  not  be  justified. 

Comments  and  hearing  testimony  in 
this  area  have  emphasized  that  there  is 
more  than  one  approach  to  the 
adjustment  of  health  insurance  coverage 
to  take  account  of  Medicare.  The 
Department  clearly  intended  to  permit 
what  is  called  a  “carve-out”  approach, 
under  which  regular  health  plan  benefits 
are  directly  ofirct  by  benefits  paid  under 
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Medicare.  Under  this  approach 
employees  over  65  receive  the  same 
total  health  benefits  as  those  under  65. 

Other  common  approaches  do  not 
simply  offset  Medicare  benehts  actually 
paid  but  rather  attempt  to  anticipate 
what  will  be  paid  imder  Medicare  and 
supplement  them  with  beneHts  which 
Medicare  is  not  anticipated  to  pay. 

Under  these  approaches,  which  might  be 
generally  referred  to  as  “supplement” 
approaches,  employees  over  65  might 
not  receive  the  same  total  health 
benefits  as  those  under  65:  of  some 
benefits  (for  example,  professional 
service  for  which  Medicare  pays  less 
than  anticipated)  they  may  receive  less, 
and  of  some  benefits  (for  example, 
prescription  drugs  not  covered  by  either 
Medicare  or  the  regular  health  plan  but 
covered  by  the  “supplement"  plan)  they 
may  receive  more. 

Comments  and  hearing  testimony 
have  suggested  that  “supplement" 
approaches  are  used  rather  than  the 
“carve-out"  approach  for  administrative 
reasons,  that  they  are  not  based  on  age 
stereotypes,  and  that  they  are  not 
regarded  as  necessarily  less  favorable  to 
employees.  The  Department  takes  the 
position  that  such  Medicare 
“supplement”  plans  are  a  permissible 
alternative  to  a  “carve-out"  plan, 
provided  that  (1)  their  cost  to  the 
employer  is  no  less  than  a  “carve-out" 
plan  would  be,  and  (2)  taken  with 
Medicare  benefits,  they  provide  no  less 
favorable  benefits  on  an  overall  basis 
than  a  “carve-out"  plan. 

The  specific  question  has  been  raised 
whether,  in  adjusting  health  insurance 
benefits  to  take  account  of  Medicare,  an 
employer  may  assume  that  eligible 
employees  have  taken  advantage  of 
available  Medicare  coverage.  The 
Department  takes  the  position  that 
employers  may  not  make  such  an 
assumption,  unless  they  inform  each 
eligible  employee  of  the  need  to  apply 
for  Medicare  coverage  and  provide  any 
necessary  assistance  for  making  an 
application  for  benefits.  Furthermore, 
where  the  employer's  regular  health 
plan  requires  no  employee  contribution 
or  an  employee  contribution  less  than 
that  required  for  Medicare  “Part  B” 
coverage,  the  employer  must  pay  or 
contribute  toward  the  "Part  B" 
contribution  so  as  to  make  the  total 
benefits  available  to  employees  over  65 
on  the  terms  on  which  they  are 
available  to  employees  under  65. 
However,  the  employer’s  total 
contribution  for  Part  B  and  the  carve-out 
or  supplemental  plan  would  not  have  to 
be  greater  than  the  employer's  highest 
contribution  for  health  benefits  for 
employees  of  any  age  under  65. 


Some  comments  have  suggested  that 
some  employers  may  be  able  to  prove 
that  despite  the  availability  of  Medicare 
their  health  insurance  costs  are  higher 
for  employees  age  65  to  70  than  for  any 
younger  employee  group.  Presumably 
any  such  employers  would  be  ones  with 
unusually  comprehensive  health 
insurance  plans.  In  any  case,  the  burden 
will  be  on  any  employer  which  reduces 
total  health  benefits  for  employees  age 
65  to  70  to  produce  sound  and  specific 
costs  data  to  justify  the  reduction. 

(3)  Long-term  disability.  The  proposed 
interpretation  stated  that  age-based 
reductions  in  the  level  of  benefits  under 
long-term  disability  plans  are 
permissible  only  where  justifiable  by 
age-related  cost  considerations.  To 
supplement  this  position  two 
alternatives  were  stated  and  comments 
were  solicited  with  respect  to  the 
reasonableness  of  either  or  both.  The 
first  approach  prohibited  the  cutting  off 
of  long-term  disability  benefits,  on  the 
basis  of  age,  before  age  70.  The  second 
alternative  allowed  benefit  payments 
under  long-term  disability  plans  to  cease 
at  age  65  if  the  employee  was  disabled 
at  age  60  or  less,  or  to  cease  after  five 
years  (except  that  no  payments  need  be 
made  beyond  age  70)  with  respect  to 
disabilities  occurring  after  age  60.  A 
detailed  explanation  was  offered  for 
each  of  these  alternatives  in  the 
supplementary  information 
accompanying  the  proposed 
interpretation. 

Almost  every  comment  received  by 
the  Department  offered  views  on  the 
subject  of  long-term  disability  benefits. 
Most  of  these  pointed  out  (as  the 
Department  was  aware)  that  both 
alternative  interpretations  would  have 
treated  as  imlawful  the  past  practice 
under  these  plans  of  ceasing  benefits  at 
age  65  or  at  the  age  of  eligibility  for  a 
full  actuarially  unreduced  pension  (if 
that  age  was  other  than  age  65).  Under 
this  practice,  workers  who  were 
disabled  after  age  65  or  after  normal 
retirement  age  would  receive  no  long¬ 
term  disability  benefits  at  all.  Thus,  the 
employer  would  incur  no  long-term 
disability  costs  for  such  employees, 
whereas  he  would  incur  costs  for 
younger  employees.  Section  4(f)  (2)  does 
not  permit  this  treatment  of  older 
workers  imder  the  benefit-by-benefit 
approach,  since  workers  can  now 
continue  working  until  age  70.  The  past 
practice  would  also  adversely  affect 
woricers  who  are  disabled  just  before 
age  65  or  normal  retirement  age.  Their 
benefits  might  cover  only  a  few  months, 
whereas  workers  who  are  disabled 
somewhat  earlier  would  receive  benefits 
for  several  years.  Under  a  benefit-by¬ 


benefit  analysis,  this  difference  in 
treatment  cannot  be  justifed  under 
section  4(f)  (2). 

The  Department  has  reassessed  the 
two  proposed  alternatives  thoroughly, 
and  has  concluded  that  although  both 
are  acceptable  means  of  compliance, 
they  are  not  the  only  options  available. 

The  first  alternative,  in  forbidding  a 
cut-off  in  disability  benefit  payments 
until  age  70,  would  have  permitted  an 
employer  to  avoid  age-based  benefit 
cost  increase  only  by  reducing  the  level 
of  benefits.  Another  way  of  adhering  to 
section  4(f)  (2)  cost  justification 
principles  is  to  reduce  the  duration  of 
long-term  disability  payments.  Under 
this  approach,  the  minimum  required 
duration  of  disability  payments  would 
depend  upon  the  age  at  which  an 
employee  is  disabled.  For  example, 
suppose  an  employee  who  is  disabled  at 
age  35  is  entitled  to  long-term  disability 
payments  until  age  65.  In  order  to  satisfy 
section  4(f)  (2),  the  cost  to  the  employer 
of  insurance  providing  disability 
payments  for  an  employee  who  is 
disabled  at  age  45,  for  example,  must  be 
no  less  than  the  cost  to  the  employer  of 
disability  insurance  for  the  35-year-old. 
The  same  rule  would  apply  to 
employees  disabled  at  any  other  age. 

'Die  final  interpretation  set  forth 
below,  reflecting  this  approach,  permits 
an  employer  to  cut  off  disability 
payments  at  age  65  (or,  for  example,  at 
normal  retirement  where  that  is  not  age 
65)  for  workers  who  are  disabled  at 
relatively  early  ages.  However,  in  order 
to  assure  equal  costs  in  support  of 
workers  who  are  disabled  at  relatively 
later  ages,  the  duration  of  their 
disability  payments  may  have  to  extend 
beyond  age  65.  For  any  such  older 
worker  who  is  disabled  before  age  70, 
the  employer  must  expend  in  support  of 
his  or  her  disability  coverage  an  amount 
no  less  than  the  greatest  amount 
expended  in  support  of  coverage  for  any 
younger  worker.  Where  equal  costs  in 
support  of  disability  coverage  for  older 
workers  result  in  lesser  benefits  for  such 
workers,  the  lesser  benefits  can  be  in 
the  form  of  a  shorter  duration  of  benefits 
but  at  the  same  level  as  for  younger 
workers. 

A  concrete  example  of  this  approach 
can  be  given.  Suppose  an  employer,  in 
line  with  a  conunon  practice  in  ^e  past, 
cut  off  long-term  disability  coverage  at 
age  65  for  workers  disabled  at  any  age 
before  age  65.  It  is  likely  that  the 
greatest  cost  of  such  a  plan,  in  terms  of 
net  annual  claims  costs,  was  for 
workers  who  were  disabled  at  about  age 
61.  (After  age  61,  the  greater  the  age  of 
the  employee  at  the  time  of  disablement, 
the  less  -the  cost  of  coverage  until  age  65, 
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because  the  duration  of  the  disability 
payment  declines  more  rapidly  as  a 
function  of  age  than  the  probability  of 
disablement  increases.)  In  order  to 
assure  that  workers  who  are  disabled 
after  age  61  have  equal  costs  expended 
in  support  of  their  long-term  disability 
coverage,  their  coverage  must  extend 
beyond  age  65.  The  extent  of  the 
coverage  depends  on  the  age  at  which 
they  are  disabled  and  the  rate  of 
disablement  at  that  age. 

Statistics  on  the  rate  of  disablement 
for  employees  over  age  65  are  scanty, 
but  data  are  available  for  employees 
disabled  just  before  age  65.  Some 
information  on  this  subject  came  from  a 
comment  prepared  by  the  insurance 
company  which  provides  group  long¬ 
term  disability  insurance  to  more 
employers  than  any  other  insurer  in  the 
United  States.  Although  the  Department 
of  Labor  has  not  independently  verified 
the  accuracy  of  the  insurance  company's 
data  or  the  assumptions  on  which  they 
were  computed,  the  data  indicate  how 
fhe  duration  of  benefits  could  be 
reduced  to  avoid  increases  in  costs.  For 
any  employer  who  cuts  off  long-term 
disability  coverage  at  age  65  for  workers 
who  are  disabled  at  age  61  or  younger, 
the  greatest  cost  expended  for  this 
benefit,  if  applied  to  workers  disabled  at 
later  ages,  would  yield  the  following 
durations  of  benefits: 

tXjrallonaf 

Age  at  ttuUomeit  benefits 

fn  years) 


61  or  younger .  To  age  6^ 

62..  _ 3H  years 

64  . 2% 

65  . . . : . .  2 

66.. . . . . . 

67 _ _ _  m 

66  . . . - .  1V4 


If  these  statistics  are  based  on 
reasonable  actuarial  data  and 
reasonable  extrapolations  therefrom, 
then  a  long-term  disability  plan  which 
provides  at  least  this  duration  of 
benefits  would  be  in  compliance  with 
section  4  (f)  (2)  under  a  benefit-by¬ 
benefit  analysis.  Thus,  the  Department's 
proposed  second  alternative,  although  it 
was  not  originally  suggested  on  the 
basis  of  cost  data,  would  be  in 
compliance  with  section  4(f)  (2).  There 
are  clearly  other  possible  forms  of 
compliance  which  are  likewise 
somewhat  more  generous  than  the  data 
would  minimally  require.  For  example,  a 
plan  might  provide'for  benefits  to  age  65 
or  for  four  years,  whichever  is  later 
(except  that  no  benefits  would  have  to 
extend  past  age  70).  Another  plan  might 
provide  for  benefits  to  age  67  or  for 


three  years,  whidiever  is  later  (except 
that  no  benefits  would  have  to  extend 
past  age  70). 

(4)  Retirement  plans.  Comments  and 
hearing  testimony  in  this  area  have 
focused  largely  on  the  treatment  of 
defined  contribution  plans.  (The  term 
“defined  contribution  plan"  as  used 
herein  is  synonymous  with  individual 
account  plan.) 

The  proposed  interpretation  took  the 
position  that  a  defined  contribution  plan 
which  was  not  “supplemental"  could 
provide  for  the  cessation  of  employer 
contributions  after  normal  retirement 
age.  Commenters  have  taken  a  variety 
of  positions,  including  the  following: 

(1)  That  the  distinction  between 
“supplemental”  and  other  defined 
contribution  plans  ou^t  to  be 
abandoned  and  all  such  plans  treated 
alike,  and 

(2)  That  all  “money  purchase”  plans 
ought  to  be  deemed  not  to  be 
“supplemental”  and  all  other  defined 
contribution  plans  (for  example,  profit- 
sharing  plans)  deemed  “supplemental.” 

After  reviewing  these  and  other 
comments,  the  Department  has 
concluded  that,  although  in  need  of 
some  clarification,  the  proposed 
interpretation  was  essentially  correct. 

The  Department  believes  it  should  not 
ignore  the  clear  legislative  history  which 
distinguishes  between  “supplemental” 
and  other  plans.  In  the  absence  of  any 
indication  that  a  specific  technical 
meaning  was  intended,  the  Department 
has  attempted  to  give  the  word 
“supplemental”  its  ordinary  meaning.  In 
response  to  specific  comments  and 
questions,  the  Department  wishes  to 
clarify  its  interpretation  on  one  point, 
consistent  with  the  ordinary  meaning  of 
the  word  “supplemental.”  'The  point 
concerns  the  situation  where  an 
employer  has  more  than  one  retirement 
plan,  but  no  one  employee  participates 
at  one  time  in  more  than  one  plan. 

While  the  proposed  interpretation  might 
have  been  read  to  say  otherwise,  the 
Department  would  not  in  that  situation 
deem  any  plan  to  be  “supplemental,” 
since  as  to  any  employee  no  plan 
“supplements”  another.  However,  when 
any  one  employee  participates  at  one 
time  in  more  than  one  plan,  as  to  that 
employee  every  plan  but  one  is 
supplemental. 

Another  point  raised  by  the  comments 
relating  to  “supplemental”  plans 
concerns  what  are  sometimes  called 
“floor”  plans.  A  floor  plan  has  a  defined 
contribution  component,  but  if  the 
benefits  available  from  that  component 
are  below  a  certain  “floor”  level  then 
extra  benefits  up  to  the  “floor”  level  are 
provided.  Some  comments  have 


suggested  that  a  “floor”  plan  is  a  single 
plan  with  no  "supplemental”  plan 
involved:  other  comments  have 
suggested  that  it  is  two  plans  widi  the 
defined  benefit  plan  being 
“supplemental.”  On  the  Imsis  of 
information  now  available  to  the 
Department  of  Labor,  it  will  not 
necessarily  take  the  position  that  a  floor 
plan  constitutes  more  than  one  plan,  nor 
is  it  in  a  position  to  state  an  appropriate 
rule  on  floor  plans  generally. 

Several  comments  asserted  that  the 
proposed  interpretation  appeared  to  be 
inconsistent  with  ERISA  because  it 
would  have  permitted  an  employer 
maintaining  a  non-supplemental  defined 
contribution  plan  to  exclude  fi^m 
participation  in  such  a  plan,  on  the  basis 
of  age,  any  employee  who  was  hired 
after  reaching  normal  retirement  age.  In 
this  connection,  section  202(a)(2)  of 
ERISA  (29  U.S.C.  1052(a)(2))  provides,  in 
pertinent  part: 

No  pension  plan  may  exclude  from 
participation  (on  the  basis  of  age)  employees 
who  have  attained  a  specified  age,  unless — 

(A)  the  plan  is  a — (i)  defined  benefit  plan, 
or  (ii)  target  benefit  plan  (as  defined  under 
regulations  prescribed  by  the  Secretary  of  the 
Treasury)  *  *  *. 

(See  also  section  410(aK2)  of  the 
Internal  Revenue  Code,  26  U.S.C. 
410(a)(2).)  To  the  extent  that 
"participation”  within  the  meaning  of 
section  202(a)(2)  of  ERISA  would  entail 
employer  contributions,  adherence  to 
the  rule  provided  in  the  legislative 
history  of  the  ADEA  Amendments  of 
1978  could  not  justify  non-compliance 
with  this  (or  any  other)  provision  of 
ERISA.  The  interpretation  states  merely 
that  it  is  not  a  violation  of  the  ADEA  to 
follow  the  rules  it  sets  forth.  However, 
in  order  to  avoid  any  confusion  on  this 
point,  S  860.120(f)(4)  has  been  revised  to 
state  simply  that  no  contributions  need 
be  made  to  a  non-supplemental  defined 
contribution  plan  on  behalf  of  an 
employee  hired  after  normal  retirement 
age.  Any  specific  determination  as  to 
compliance  with  the  provisions  of 
ERISA  dealing  with  “participation”  in 
defined  contribution  plans  or  as  to 
compliance  with  Section  410  of  the  Code 
must  be  made  by  the  Internal  Revenue 
Service. 

Some  comments  have  raised 
questions  as  to  the  treatment  of  ■  ' 

investment  gains  and  losses  and 
employee  termination  forfeitures  in 
defined  contribution  plans.  Because  the 
legislative  history  refers  only  to  the 
cessation  of  contributions  after  normal 
retirement  age.  the  Department  takes  the 
following  positions  with  respect  to 
defined  contribution  plans: 
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(1)  Older  employees,  including  those 
working  past  normal  retirement  age, 
should  receive  no  less  favorable 
treatment  because  of  age  with  respect  to 
hivestment  gains  and  losses  than 
younger  employees. 

(2)  Where  employee  termination 
forfeitures  are  not  used  to  reduce 
employer  contributipns,  they  should  not 
be  allocated  less  favorably  because  of 
age  to  older  employees,  including  those 
working  past  normal  retirement  age, 
than  to  younger  employees. 

With  respect  to  defined  benefit  plans, 
many  comments  have  raised  questions 
as  to  the  treatment  of  salary  increases 
and  benefit  improvements  after  normal 
retirement  age.  TTie  1978  legislative 
history  indicates  an  understanding  that 
no  adjustment  to  an  accrued  benefit 
under  a  defined  plan  is  required  on 
account  of  employment  after  normal 
retirement  age.  Accordingly,  the 
interpretation  takes  the  position  that 
employees  working  past  normal 
retirement  age  need  not  receive  the 
advantage  fi'om  salary  increases  and 
benefit  improvements  that  other  active 
employees  receive. 

It  would  not  follow,  however,  that 
employees  working  past  normal 
retirement  age  could  be  denied  the 
advantage  of  a  benefit  improvement  for 
current  retirees.  While  the  ADEA  does 
not  require  that  an  employee  get  a 
greater  benefit  by  choosing  to  work 
rather  than  to  retire  after  normal 
retirement  age,  it  does  not  permit  an 
employee  to  be  given  a  lesser  benefit 
because  of  that  choice,  although  the 
benefit  may  be  paid  later  (beginning  at 
the  later  actual  retirement  age). 
(Similarly,  the  payment  of  benefits  may 
be  suspended  during  reemployment.  See 
ERISA  section  203(a)(3)(B).  See  also  43 
FR  59098,  December  19, 1978.)  To 
provide  a  lesser  (and  not  merely  later) 
retirement  benefit  would  obviously 
discourage  employees  from  continuing 
their  employment  and  would  be  deemed 
a  subterfuge  to  evade  the  purposes  of 
the  Act. 

Questions  have  also  been  raised 
about  the  integration  of  Social  Security 
benefits  with  defined  benefit  plan 
benefits.  The  Department  takes  the 
position  that  such  integration  is 
permissible,  consistent  with  the  general 
principles  on  the  coordination  of 
benefits  where  Government-paid 
benefits  are  available,  with  one 
limitation.  For  employees  who  actually 
retire  at  normal  retirement  age,  the 
general  practice  is  not  to  decrease 
defined  benefit  plan  benefits  because  of 
a  subsequent  increase  in  Social  Security 
benefits.  (See  ERISA  Section  206(b).)  In 
light  of  the  principle  discussed  in  the 


previous  paragraph,  the  Department  also 
takes  the  position  that  where  an 
employee  working  past  normal 
retirement  age  is  denied  because  of  age 
any  upward  adjustment  in  defined 
benefit  plan  benefits  which  is  given 
younger  active  employees,  that 
employee  may  not  suffer  any  reduction 
in  plan  benefits  because  of  an  increase 
in  Social  Security  benefits  which  current 
retirees  would  not  suffer.  Thus,  where 
years  of  service  in  a  benefit  formula  are 
"finzen”  because  of  age  at  normal 
retirement  age,  the  offset  from  plan 
benefits  of  S^ial  Security  benefits  must 
generally  also  be  “frozen"  at  that  age. 

On  the  other  hand,  a  plan  need  not 
“freeze"  the  Social  Security  offset  at  any 
age  prior  to  actual  retirement  for 
employees  who  are  given  the  full 
advantage  of  benefit  adjustments  (due 
to  greater  years  of  service,  salary 
increases  and  benefit  improvements)  up 
to  actual  retirement  age. 

Finally,  questions  have  been  raised  as 
to  whether  retirement  benefits  need  to 
be  paid  to  employees  receiving  long¬ 
term  disability  benefits  who  reach 
normal  retirement  age.  Some  comments 
have  stated  that  an  employee  receiving 
both  disability  and  retirement  benefits 
might  receive  more  than  his  or  her  full 
working  salary.  The  legislative  history 
makes  clear  that  retirement  benefits 
need  not  commence  until' actual 
retirement.  The  interpretation  takes  the 
position  that  an  employee  receiving 
long-term  disability  benefits  as  a  salary 
replacement  may  be  deemed  not  to  have 
“actually  retired"  and  therefore  need  not 
receive  both  benefits  simultaneously. 

B.  Benefit  Package  Approach.  A 
benefit  package  approach  to  compliance 
under  section  4(f)(2)  offers  greater 
flexibility  than  a  benefit-by-benefit 
approach.  In  essence  it  permits 
deviations  from  a  benefit-by-benefit 
approach  so  long  as  the  overall  result  is 
(1)  no  lesser  cost  to  the  employer  and  (2) 
no  less  favorable  benefits  for 
employees.  As  previously  noted,  part  of 
the  legal  basis  for  a  benefit  package 
approach  is  the  statutory  purpose  “to 
help  employers  and  workers  find  ways 
of  meeting  problems  arising  from  the 
impact  of  age  on  employment."  In  order 
to  assure  that  such  an  approach  is  used 
for  the  benefit  of  older  workers  and  not 
to  their  detriment,  and  is  otherwise 
consistent  with  the  legislative  intent,  it 
must  necessarily  be  subject  to 
limitations.  These  limitations  are  set 
forth  in  the  interpretation  and  explained 
below: 

(1)  A  benefit  package  approach  may 
apply  only  to  employee  benefit  plans 
which  fall  within  section  4(f)(2).  In  other 
words,  a  benefit  package  approach  does 


not  expand  the  intended  soope  of 
section  4(f)(2). 

(2)  A  benefit  package  approach  may 
not  apply  to  a  retirement  or  pension 
plan.  Such  plans  are  of  course  within  die 
scope  of  section  4(f)(2).  Howevw,  as 
previously  noted,  the  1978  legislative 
history  sets  forth  specific  and  rather 
comprehensive  rules  governing  such 
plans.  Unlike  the  general  principles  with 
respect  to  other  plans  under  section 
4(f)(2),  these  rules  are  not  tied  to 
actuarially  significant  cost 
considerations  but  are  intended  to  deal 
with  the  special  funding  arrangements  of 
retirement  or  pension  plans,  which  were 
of  concern  to  Congress.  See,  e.g.,  S.  Rept. 
95-493,  95th  Cong.,  1st  Sess.  (1977),  pp. 
13-16.  It  would  be  a  departure  bo^  from 
the  general  principles  of  section  4(f)(2) 
and  from  the  specific  legislative  history 
to  apply  a  benefit  package  approach, 
which  is  based  on  the  general  cost 
principles,  to  a  retirement  or  pension 
plan,  which  is  specifically  governed  by 
other  rules. 

The  interpretation  therefore  takes  the 
position  that  variations  from  the  special 
rules  are  not  justified  by  variations  from 
the  benefit-by-benefit  approach  in  other 
benefit  plans.  Thus,  for  example,  an 
employer  who  does  not  make  an  age- 
based  reduction  in  group  term  life 
insurance  which  could  be  justified  under 
a  benefit-by-benefit  approach  may  not 
justify  on  that  (or  any  other)  basis  an 
age-based  reduction  in  employees’ 
annual  accrual  of  pension  benefits  prior 
to  normal  retirement  age.  Similarly,  the 
interpretation  takes  the  position  that 
variations  from  the  special  rules 
governing  pension  and  retirement  plans 
do  not  justify  variations  from  the 
benefit-by-benefit  approach  in  other 
benefit  plans.  For  example,  an  employer 
who  does  not  cease  pension  accrual  at 
normal  retirement  age  (as  a  benefit-by¬ 
benefit  approach  would  permit)  may  not 
justify  on  that  basis  a  reduction  in  group 
term  life  insurance  benefits  greater  than 
would  be  justified  under  a  benefit-by- 
benefit  approach. 

(3)  A  benefit  package  approach  may 
not  be  used  to  justify  reductions  in 
health  benefits  greater  than  would  be 
justified  under  a  benefit-by-benefit 
approach.  Such  benefits  would  appear 
to  be  a  particular  importance  to  older 
workers  in  meeting  “problems  arising 
from  the  impact  of  age"  and  were 
clearly  of  particular  concern  to 
Congress.  Congressman  Waxman  stated 
in  the  1978  legislative  history  that 
“(wjhile  the  conference  committee  did 
not  specifically  address  the  status  of 
health  benefits  to  older  workers 
protected  under  this  act,"  reductions 
should  not  be  made  “[i]n  the  absence  of 
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actuarial  data  which  clearly 
demonstrates  that  the  costs  of  this 
service  are  uniquely  burdensome  to  the 
employer”  (124  Cong.  Rec.  H  2277,  daily 
ed.,  March  21. 1978,  emphasis  added). 

On  the  basis  of  this  legislative  history 
and  the  comments  received  on  the 
original  proposal,  the  interpretation 
below  takes  the  position  diat  the 
“benefit  package”  approach  may  not  be 
used  to  reduce  heal^  insurance  benefits 
by  more  than  is  warranted  by  the 
increase  in  the  cost  to  the  employer  of 
those  benefits  alone.  This  position  is  set 
forth  in  $  860.120(f)(2).  Any  greater 
reduction  would  be  deemed  “a 
subterfuge  to  evade  the  purposes  of  [the] 
Act.” 

(4)  A  benefit  reduction  greater  than 
would  be  justified  under  a  benefit-by¬ 
benefit  approach  must  be  offset  by 
another  benefit  available  to  the  same 
employees.  'Hius,  for  example,  a  benefit 
available  to  all  employees  may  not  be 
“traded  off”  for  a  benefit  available  to 
relatively  few.  Otherwise,  some 
employees  could  suffer  clear  age 
discrimination  in  that  they  woidd  be 
deprived  because  of  age  of  one  benefit 
without  any  offsetting  benefit  being 
made  a  avilable  to  them. 

(5)  Employers  who  wish  to  justify 
benefit  reductions  under  a  benefit 
package  approach  must  be  prepared  to 
produce  data  to  show  that  those 
reductions  are  fully  justified.  Thus 
employers  must  be  able  to  show  that 
deviations  from  a  benefit-by-benefit 
approach  do  not  result  in  lesser  cost  to 
them  or  less  favorable  benefits  to  their 
employees.  Obviously,  the  greater  the 
deviation  fivm  a  benefit-by-benefit 
approach,  the  greater  will  be  the  burden 
on  the  employer  to  show  that  older 
employees  are  being  helped  rather  than 
hurt. 

8.  What  is  the  relationship  of  the 
ADEA  and  ERISA  to  State  age 
discrimination  laws? 

The  ADEA  does  not  preempt  State  age 
discrimination  laws.  See  Section  14(a), 

29  U.S.C.  §  633(a).  See  also  S.  Kept.  No. 
95-493,  95th  Cong.,  1st  Sess.  (1977),  p.  5- 
7.  The  question  has  arisen  in  the 
comments  whether  such  State  laws — to 
the  extent  that  they  relate  to  employee 
benefit  plans — are  nonetheless 
superseded  under  section  514  (a)  of 
ERISA.  29  U.S.C.  §  1144(a).  This 
question  was  discussed  by  Senators 
Javits  and  Williams  during  floor 
consideration  of  the  1978  ADEA 
Amendments: 

Mr.  JAVITS.  Finally,  Mr.  President,  it  is 
understood  that  just  as  these  age 
discrimination  amendments  do  not  interfere 
with  ERISA,  State  age  discrimination  in 
employment  laws  also  are  not  to  interfere 


with  ERISA  The  ADEA  itself,  as  pointed  out 
in  the  Senate  Report,  does  not  preempt  such 
State  age  dis  [crhnination  laws.  However, 
there  should]  be  no  question  that  the 
preemption  ^es  of  section  514(a)  of  ERISA 
shall  Im  determinative  regarding  the 
preemption  of  State  age  discrimination  laws 
which  directly  or  indirectly  establish 
requirements  relating  to  employee  benefit 
plans. 

ERISA's  preemption  of  State  age 
discrimination  laws  shall  be  determined 
without  regard  to  section  S14(d)  of  ERISA  or 
the  fact  that  the  ADEA  does  not  itself 
preempt  State  law. 

Mr.  WILLIAMS.  I  concur  in  my  friend's 
observations  as  they  accurately  state  the 
controlling  principles  of  law  in  this  regard. 
Federal  law  will  preempt  State  age 
discrimination  statutes  only  to  the  extent  that 
those  laws  relate  to  an  employee  benefit  plan 
described  in  section  4(a)  of  ERISA  and  are 
not  exempt  under  section  4(b)  of  ERISA.  [124 
Cong.  Rec.  S4451,  daily  ed.,  March  23, 1978. 
The  portion  in  brackets  was  inadvertently 
omitted  fix>m  the  March  23, 1978,  statement, 
but  it  was  corrected  on  April  4, 1978  (see  124 
Cong.  Rec.  S4767).] 

9.  Effective  Date  and  Enforcement. 

This  interpretation  indicates  the 
construction  of  the  law  which  the 
Department  of  Labor  believes  to  be 
correct  and  which  will  guide  it  in  the 
performance  of  its  administrative  and 
enforcement  duties  under  the  Act  unless 
and  imtil  it  is  otherwise  directed  by 
authoritative  decisions  of  the  Courts  or 
concludes,  upon  reexamination  of  the 
interpretation,  that  it  is  incorrect.  See  29 
CFR  880.1. 

This  interpretation  is  effective 
immediately.  It  replaces  as  of  this  date 
the  less  specific  interpretation  in  old 
§  860.120. 

With  respect  to  benefit  practices  prior 
to  this  date,  no  employer  will  be  subject 
to  back  wage  liability  for  failure  to 
comply  with  the  new  interpretation  if 
the  employer  can  prove  that  the 
noncompliance  was  “in  good  faith  in 
conformity  with  and  in  reliance  on”  the 
old  interpretation  or  on  an  opinion  letter 
of  the  Wage  and  Hour  Administrator. 
See  section  10  of  the  Portal-to-Portal  Act 
of  1947,  as  amended,  29  U.S.C.  259, 
which  applies  to  actions  under  the 
ADEA.  ADEA  section  7(e)(1),  29  U.S.C. 
626(e)(1). 

As  noted  above,  the  old  interpretation 
provided  in  relevant  part: 

A  retirement,  pension,  or  insurance  plan 
will  be  considered  in  compliance  with  the 
statute  where  the  actual  amoimt  of  payment 
made,  o^  cost  incurred,  in  behalf  of  a  older 
worker  is  equal  to  that  made  or  incurred  in 
behalf  of  a  younger  worker,  even  though  the 
older  worker  may  thereby  receive  a  lesser 
amount  of  pension  or  retirement  benefits,  or 
insurance  coverage. 


While  the  old  interpretation  was  less 
specific  than  the  new,  the  Department  * 
believes  that  some  benefit  practices 
could  never  be  proved  to  have  been  in 
good  faith  in  conformity  with  and  in 
reliance  on  the  old  interpretation.  One 
such  practice  would  be  a  total  cut-off  on 
the  basis  of  age  of  various  benefits  for 
employees  between  ages  40  and  65  or. 
since  January  1, 1979,  for  employees 
between  age  40  and  70. 

With  respect  to  benefit  practices  after 
the  effective  date  of  the  new 
interpretation,  appropriate  enforcement 
policy  will  be  determined  on  a  case-by¬ 
case  basis.  Section  7(b)  of  the  ADEA 
provides  that  before  instituting  any 
action,  the  Secretary  of  Labor  shall 
attempt  to  eliminate  any  alleged 
unlawful  practice  and  to  effect 
voluntary  compliance,  through  informal 
methods  of  conciliation,  conference,  and 
persuasion.  29  U.S.C.  626(b).  Some 
comments  have  stated  that  it  may  be 
difficult  to  achieve  prompt  voluntary 
compliance  with  the  new  interpretation 
through  any  quick  amendment  of  an 
employee  benefit  plan,  particularly 
where  such  a  plan  is  insured.  These 
comments  have  emphasized  the  time 
involved  in  amending  or  creating 
insured  employee  benefit  plans, 
particularly  where  changes  cannot  be 
made  without  the  approval  of  a 
regulatory  agency,  such  as  a  State 
insurance  commission.  This  and  other 
problems  in  achieving  prompt 
compliance  may  appropriately  be 
considered  in  the  conciliation  of 
individual  cases.  It  will  also  be 
appropriate  to  consider  whether  prompt 
compliance  could  feasibly  be  acldeved 
in  spite  of  these  problems  through,  for 
example,  existing  insurance  products  or 
partial  self-insurance. 

Finally,  it  should  be  noted  that  all  the 
benefit  practices  specifically  permitted 
under  the  proposed  interpretation 
published  September  22, 1978,  would  be 
in  compliance  with  the  final 
interpretation  published  now. 

The  Equal  Employment  Opportunity 
Commission,  which  will  take  on 
administrative  and  enforcement 
responsibility  for  the  ADEA  effective 
July  1, 1979,  conctirs  with  the 
interpretation  and  with  this  statement 
regarding  enforcement. 

This  dociunent  was  prepared  under 
the  direction  and  control  of  C.  Lamar 
Johnson,  Deputy  Administrator,  Wage 
and  Hour  Division.  The  principal 
authors  were  James  B.  Leonard,  Coimsel 
for  Legal  Advice,  and  Thomas  J.  Allen, 
Attorney,  Office  of  the  Solicitor,  and 
Sandra  K.  Bollhoefer,  Wage-Hour 
Analyst,  Wage  and  Hour  Division.  They 
were  assisted  by  staff  from  the  Office  of 
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the  Solicitor  and  the  Wage  and  Hour 
Division. 

Accordingly,  §  860.120  of  Title  29, 

Code  of  Federal  Regulations,  is 
amended  as  follows: 

S  860.120  Costs  and  benefits  under 
employee  benefit  plans. 

(a)  (1)  General.  Section  4(f)(2)  of  the 
Act  provides  that  it  is  not  unlawful  for 
an  employer,  employment  agency,  or 
labor  organization  “to  observe  the  terms 
of  *  *  *  any  bona  fide  employee 
benefit  plan  such  as  a  retirement, 
pension,  or  insurance  plan,  which  is  not 
a  subterfuge  to  evade  the  piuposes  of 
this  Act  except  that  no  such  employee 
benefit  plan  shall  excuse  the  failure  to 
hire  any  individual,  and  no 
such  *  *  *  employee  benefit  plan  shall 
require  or  permit  the  involuntary 
retirement  of  any  individual  specified  by 
section  12(a)  of  this  Act  because  of  the 
age  of  such  individuals.”  The  legislative 
history  of  this  provision  indicates  that 
its  purpose  is  to  pec^t  age-based 
reductions  in  employee  benefit  plans 
where  such  reductions  are  justified  by 
significant  cost  considerations. 
Accordingly,  section  4(f)(2)  does  not 
apply,  for  example,  to  paid  vacations 
and  uninsured  paid  sick  leave,  since 
reductions  in  these  benefits  would  not 
be  justified  by  significant  cost 
considerations.  Where  employee  benefit 
plans  do  meet  the  criteria  in  section 
4(f)(2),  benefit  levels  for  older  workers 
may  be  reduced  to  the  extent  necessary 
to  achieve  approximate  equivalency  in 
cost  for  older  and  younger  workers.  A 
benefit  plan  will  be  considered  in 
compliance  with  the  statute  where  the 
actual  amount  of  payment  made,  or  cost 
incurred,  in  behalf  of  an  older  worker  is 
equal  to  that  made  or  incurred  in  behalf 
of  a  younger  worker,  even  though  the 
older  worker  may  thereby  receive  a 
lesser  amount  of  benefits  or  insurance 
coverage.  Since  section  4(f)(2)  is  an 
exception  from  the  general  non¬ 
discrimination  provisions  of  the  Act  the 
burden  is  on  the  one  seeking  to  invoke 
the  exception  to  show  that  every 
element  has  been  clearly  and 
unmistakably  met  The  exception  must 
be  narrowly  construed.  The  following 
sections  explain  three  key  elements  of 
the  exception:  (i)  What  a  “bona  fide 
employee  benefit  plan”  is;  (ii)  what  it 
means  to  “observe  the  terms”  of  such  a 
plan;  and  (iii)  what  kind  of  plan,  or  plan 
provision,  would  be  considered  “a 
subterfuge  to  evade  the  purposes  of  [the] 
Act.”  There  is  also  a  discussion  of  the 
application  of  the  general  rules 
governing  all  plans  with  respect  to 
specific  kinds  of  employee  benefit  plans. 
For  a  discussion  of  the  provisions  in 


section  4(f)(2)  forbidding  the  failure  to 
hire  any  in&vidual  or  the  involuntary 
retirement  of  any  individual  see 
§  860.110  of  this  chapter. 

(2)  Relation  of  section  4(f)(2)  to 
sections  4(a),  4(b)  and  4(c).  Sections 
4(a),  4(b)  and  4(c)  prohibit  specified  acts 
of  discrimination  on  the  basis  of  age. . 
Section  4(a)  in  particular  makes  it 
unlawful  for  an  employer  to 
“discriminate  against  any  individual 
with  respect  to  his  compensation,  terms, 
conditions,  or  privileges  of  employment 
because  of  sudi  individual's  age  *  * 
Section  4(fK2)  is  an  exception  to  this 
general  prohibition.  Where  an  employer 
under  an  employee  benefit  plan 
provides  the  same  level  of  benefits  to 
older  workers  as  to  younger  workers, 
there  is  no  violation  of  section  4(a),  and 
accordingly  the  practice  does  not  have 
to  be  justified  under  section  4(f)(2). 

(b)  "Bona  fide  employee  benefit  plan." 
Section  4(f)(2)  applies  only  to  bona  fide 
employee  tenefit  plans.  A  plan  is 
considered  “bona  fide”  if  its  terms 
(including  cessation  of  contributions  or 
accruals  in  the  case  of  retirement 
income  plans)  have  been  accmately 
described  in  writing  to  all  employees 
and  if  it  actually  provides  the  benefits  in 
accordance  with  the  terms  of  the  plan. 
Notifying  employees  promptly  of  the 
provisions  and  changes  in  an  employee 
benefit  plan  is  essential  if  they  are  to 
know  how  the  plan  affects  them.  For 
these  purposes,  it  would  be  sufficient 
under  the  ADEA  for  employers  to  follow 
the  disclosure  requirements  of  ERISA 
and  the  regulations  thereunder.  The  plan 
must  actually  provide  the  benefits  its 
provisions  describe,  since  otherwise  the 
notification  of  the  provisions  to 
employees  is  misleading  and  inaccurate. 
An  “employee  benefit  plan”  is  a  plan, 
such  as  a  retirement  pension,  or' 
insurance  plan,  which  provides 
employees  with  what  are  frequently 
referred  to  as  “fringe  benefits.”  The  terra 
does  not  refer  to  wages  or  salary  in 
cash;  neither  section  4(f)(2)  nor  any 
other  section  of  the  Act  excuses  the 
payment  of  lower  wages  or  salary  to 
older  employees  on  account  of  age. 
Whether  or  not  any  particular  employee 
benefit  plan  may  lawfully  provide  lower 
benefits  to  older  employees  on  account 
of  age  depends  on  whether  all  of  the 
elements  of  the  exception  have  been 
met.  An  “employee-pay-all"  employee 
benefit  plan  is  one  of  the  “terms, 
conditions,  or  privileges  of  employment” 
with  respect  to  which  discrimination  on 
the  basis  of  age  is  forbidden  under 
section  4(a)(1).  In  such  a  plan,  benefits 
for  older  workers  may  be  reduced  only 
to  the  extent  and  according  to  the  same 


principles  as  apply  to  other  plans  under 
section  4(f)(2). 

(c)  "To  observe  the  terms  ”  of  a  plan. 

In  order  for  a  bona  fide  employee 
benefit  plan  which  provides  lower 
benefits  to  older  employees  on  account 
of  age  to  be  within  the  section  4(f)(2) 
exception,  the  lower  benefits  must  be 
provided,  in  “observjance  of]  the  terms 
of  the  plan.  As  this  statutory  text 
makes  dear,  the  section  4(f)(2) 
exception  is  limited  to  otherwise 
discriminatory  actions  which  are 
actually  prescribed  by  the  terms  of  a 
bona  fide  employee  benefit  plan.  Where 
the  employer,  employment  agency,  or 
labor  organization  is  not  required  by  the 
express  provisions  of  the  plan  to  provide 
lesser  benefits  to  older  workers,  section 
4(f)(2)  does  not  apply.  Important 
purposes  are  served  by  tUs  requirement. 
Where  a  discriminatory  policy  is  an 
express  term  of  a  benefit  plan, 
employees  presumably  have  some 
opportunity  to  know  of  the  policy  and  to 
plan  (or  protest)  accordingly.  Moreover, 
the  requirement  that  the  discrimination 
actually  be  prescribed  by  a  plan  assures 
that  the  particular  plan  provision  will  be 
equally  applied  to  all  employees  of  the 
same  age.  Where  a  discriminatory 
provision  is  an  optional  term  of  the  plan, 
it  permits  individual,  discretionary  acts 
of  discrimination,  which  do  not  fall 
within  the  section  4(f)(2)  exception. 

(d)  "Subterfuge.  ”  In  order  for  a  bona 
fide  employee  benefit  plan  which 
prescribes  lower  benefits  for  older 
employees  on  account  of  age  to  be 
within  the  section  4(f)(2)  exception,  it 
must  not  be  “a  subterfuge  to  evade  the 
purposes  of  [the]  Act.”  In  general,  a  plan 
or  plan  provision  which  prescribes 
lower  benefits  for  older  employees  on 
account  of  age  is  not  a  “subterfuge” 
within  the  meaning  of  section  4(0(2), 
provided  that  the  lower  level  of  l^nefits 
is  justified  by  age-related  cost 
considerations.  (The  only  exception  to 
this  general  rule  is  with  respect  to 
certain  retirement  plans.  See  paragraph 
(f)(4)  of  this  section.)  There  are  certain 
other  requirements  Uiat  must  be  met  in 
order  for  a  plan  not  to  be  a  subterfuge. 
These  requirements  are  set  forth  below. 

(1)  Cost  data — General.  Cost  data 
used  in  justification  of  a  benefit  plan 
which  provides  lower  benefits  to  older 
employees  on  account  of  age  must  be 
valid  and  reasonable.  This  standard  is 
met  where  an  employer  has  cost  data 
which  show  the  actual  cost  to  it  of 
providing  the  particular  benefit  (or 
benefits)  in  question  over  a 
representative  period  of  years.  An 
employer  may  rely  in  cost  data  for  its 
own  employees  over  such  a  period,  or 
on  cost  data  for  a  larger  group  of 
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similarly  situated  employees. 

Sometimes,  as  a  result  of  experience 
rating  or  other  causes,  an  employer 
incurs  costs  that  differ  significantly  from 
costs  for  a  group  of  similarly  situated 
employees.  Such  an  employer  may  not 
rely  on  cost  data  for  the  similarly 
situated  employees  where  such  reliance 
would  result  in  significantly  lower 
benefits  for  its  own  older  employees. 
Where  reliable  cost  information  is  not 
available,  reasonable  projections  made 
from  existing  cost  data  meeting  the 
standards  set  forth  above  will  be 
considered  acceptable. 

(2)  Cos^ aata — Individual  benefit 
basis  and  “benefit package" basis.  Cost 
comparisons  and  adjustments  under 
section  4(f)(2)  must  be  made  on  a 
benefit-by-benefit  basis  or  on  a  “benefit 
package"  basis,  as  described  below. 

(i)  Benefit-by-benefit  basis. 
Adjustments  made  on  a  benefit-by- 
benefit  basis  must  be  made  in  the 
amount  or  level  of  a  specific  form  of 
benefit  for  a  speciHc  event  or 
contingency.  For  example,  higher  group 
term  life  insurance  costs  for  older 
workers  would  justify  a  corresponding 
reduction  in  the  amount  of  group  term 
life  insurance  coverage  for  older 
workers,  on  the  basis  of  age.  However,  a 
benefit-by-benefit  approach  would  not 
justify  the  substitution  of  one  form  of 
beneHt  for  another,  even  though  both 
forms  of  benefit  are  designed  for  the 
same  contingency,  such  as  death.  See 

§  860.120(f)(1)  of  this  section. 

(ii)  “Benefit package" basis.  As  an 
alternative  to  the  benefit-by-benefit 
basis,  cost  comparisons  and 
adjustments  under  section  4(f)(2)  may  be 
made  on  a  limited  "benefit  package" 
basis.  Under  this  approach,  subject  to 
the  limitations  described  below,  cost 
comparisons  and  adjustments  can  be 
made  with  respect  to  section  4(f)(2) 
plans  in  the  aggregate.  This  alternative 
basis  provides  greater  flexibility  than  a 
benefit-by-benefit  basis  in  order  to  carry 
out  the  declared  statutory  purpose  "to 
help  employers  and  workers  find  ways 
of  meeting  problems  arising  from  the 
impact  of  age  on  employment.”  A 
“benefit  package”  approach  is  an 
alternative  approach  consistent  with 
this  purpose  and  with  the  general 
purpose  of  section  4(f)(2)  only  if  it  is  not 
used  to  reduce  the  cost  to  the  employer 
or  the  favorability  to  the  employees  of 
overall  employee  benefits  for  older 
employees.  A  “benefit  package” 
approach  used  for  either  of  these 
purposes  would  be  a  subterfuge  to 
evade  the  purposes  of  the  Act.  In  order 
to  assure  that  such  a  “benefit  package” 
approach  is  not  abused  and  is  consistent 
with  the  legislative  intent,  it  is  subject  to 


the  limitations  described  in  $  860.120(f), 
which  also  includes  a  general  example. 

(3)  Cost  data — Five  year  maximum 
basis.  Cost  comparisons  and 
adjustments  under  section  4(f)(2)  may  be 
made  on  the  basis  of  age  bradcets  of  up 
to  5  years.  Thus  a  particular  benefit  may 
be  reduced  for  employees  of  any  age 
'Within  the  protected  age  group  by  an 
amount  no  greater  than  that  which  could 
be  justified  by  the  additional  cost  to 
provide  them  with  the  same  level  of  the 
benefit  as  younger  employees  writhin  a 
specified  five-year  age  group 
immediately  preceding  thein.  For 
example,  where  an  employer  chooses  to 
provide  unreduced  group  term  life 
insurance  benefits  until  age  60,  benefits 
for  employees  who  are  between  60  and 
65  years  of  age  may  be  reduced  only  to 
the  extent  necessary  to  achieve 
approximate  equivalency  in  costs  'with 
employees  who  are  55  to  60  years  old. 
Similarly,  any  reductions  in  benefit 
levels  for  65  to  70  year  old  employees 
cannot  exceed  an  amount  which  is 
proportional  to  the  additional  costs  for 
their  coverage  over  60  to  65  year  old 
employees. 

(4)  Employee  contributions  in  support 
of  employee  benefit  plans — 

(i)  As  a  condition  of  employment.  An 
older  employee  within  the  protected  age 
group  may  not  be  required  as  a 
condition  of  employment  to  make 
greater  contributions  than  a  younger 
employee  in  support  of  an  employee 
benefit  plan.  Such  a  requirement  would 
be  in  effect  a  mandatory  reduction  in 
take-home  pay,  which  is  never 
authorized  by  section  4(f)(2).  and  would 
impose  an  impediment  to  employment  in 
violation  of  the  specific  restrictions  in 
section  4(f)(2). 

(ii)  As  a  condition  of  participation  in  a 
voluntary  employee  benefit  plan.  An 
older  employee  within  the  protected  age 
group  may  be  required  as  a  condition  of 
participation  in  a  voluntary  employee 
•benefit  plan  to  make  a  greater 
contribution  than  a  younger  employee 
only  if  the  older  employee  is  not  thereby 
required  to  bear  a  greater  proportion  of 
the  total  premium  cost  (employer-paid 
and  employee-paid)  than  the  younger 
employee.  Otherwise  the  requirement 
would  discriminate  against  the  older 
employee  by  making  compensation  in 
the  form  of  an  employer  contribution 
available  on  less  favorable  terms  than 
for  the  younger  employee  and  denying 
that  compensation  altogether  to  an  older 
employee  unwilling  or  unable  to  meet 
the  less  favorable  terms.  Such 
discrimination  is  not  authorized  by 
section  4(f)(2).  This  principle  applies  to 
three  different  contribution 
arrangements  as  follows: 


(A)  Employee-pay-all  plans.  Older 
employees,  like  younger  employees,  may 
be  required  to  contribute  as  a  condition 
of  participation  up  to  the  full  premium 
cost  for  their  age. 

(B)  Non-contributory  (“employer-pay- 
all”)  plans.  Where  younger  employees 
are  not  required  to  contribute  any 
j>ortion  of  the  total  premium  cost,  older 
employees  may  not  be  required  to 
contribute  any  portion. 

(C)  Contributory  plans.  In  these  plans 
employers  and  participating  employees 
share  the  premium  cost.  The  required 
contributions  of  participants  may 
increase  with  age  so  long  as  the 
proportion  of  the  total  premium  required 
to  be  paid  by  the  participants  does  not 
increase  with  age. 

(iii)  As  an  option  in  order  to  receive 
an  unreduced  benefit.  An  older 
employee  may  be  given  the  option,  as  an 
individual,  to  make  the  additional 
contribution  necessary  to  receive  the 
same  level  of  benefits  as  a  younger 
employee  (provided  that  the 
contemplated  reduction  in  benefits  is 
otherwise  justified  by  section  4(f)(2)). 

(5)  Forfeiture  clauses.  Clauses  in 
employee  benefit  plans  which  state  that 
litigation  or  participation  in  any  manner 
in  a  formal  proceeding  by  an  employee 
will  result  in  the  forfeiture  of  his  rights 
are  unlawful  insofar  as  they  may  be 
applied  to  those  who  seek  redress  under 
the  Act.  This  is  by  reason  of  section  4(d) 
which  provides  that  it  is  unlawful  for  an 
employer,  employment  agency,  or  labor 
organization  to  discriminate  against  any 
in^vidual  because  such  individual  “has 
made  a  charge,  testified,  assisted,  or 
participated  in  any  manner  in  an 
investigation,  proceeding,  or  litigation 
under  this  Act.” 

(6)  Refusal  to  hire  clauses.  Any 
provision  of  an  employee  benefit  plan 
which  requires  or  permits  the  refusal  to 
hire  an  individual  specified  in  section 
12(a)  of  the  Act  on  the  basis  of  age  is  a 
subterfuge  to  evade  the  purposes  of  the 
Act  and  cannot  be  excused  under 
section  4(f)(2). 

(7)  Involuntary  retirement  clauses. 
Any  provision  of  an  employee  benefit 
plan  which  requires  or  permits  the 
involuntary  retirement  of  any  individual 
specified  in  section  12(a)  of  the  Act  on 
the  basis  of  age  is  a  subterfuge  to  evade 
the  purpose  of  the  Act  and  cannot  be 
excused  under  section  4(f)(2). 

(e)  Benefits  provided  by  the 
Government.  An  employer  does  not 
violate  the  Act  by  permitting  certain 
benefits  to  be  provided  by  the 
Government,  even  though  the 
availability  of  such  benefits  may  be 
based  on  age.  For  example,  it  is  not 
necessary  for  an  employer  to  provide 


health  benefits  which  are  otherwise 
provided  to  certain  employees  by 
Medicare.  However,  the  availability  of 
benefits  finm  the  Government  will  not 
justify  a  reduction  in  employer-provided 
benefits  if  the  result  is  that,  taking  the 
employer-provided  and  Government- 
provided  benefits  together,  an  older 
employee  is  entitled  to  a  lesser  benefit 
of  any  type  (including  coverage  for 
family  and/or  dependents)  than  a 
similarly  situated  younger  employee.  For 
example,  the  availability  of  certain 
benefits  to  an  older  employee  under 
Medicare  will  not  justify  denying  an 
older  employee  a  benefit  which  is 
provided  to  younger  employees  and  is 
not  provided  to  the  older  employee  by 
Medicare. 

(f)  Application  of  section  4(f)(2)  to 
various  employee  benefit  plans. 

(1)  Benefit-by-benefit  approach.  This 
portion  of  the  interpretation  discusses 
how  a  benefit-by-benefit  approach 
would  apply  to  four  of  the  most  common 
types  of  employee  benefit  plans. 

(i)  Life  insurance.  It  is  not  uncommon 
for  life  insurance  coverage  to  remain 
constant  until  a  specified  age,  frequently 
65,  and  then  be  reduced.  This  practice 
will  not  violate  the  Act  (even  if 
reductions  start  before  age  65],  provided 
that  the  reduction  for  an  employee  of  a 
particular  age  is  no  greater  than  is 
justified  by  the  increased  cost  of 
coverage  for  that  employee’s  specific 
age  bracket  encompassing  no  more  than 
five  years.  It  should  be  noted  that  a  total 
denial  of  life  insurance,  on  the  basis  of 
age,  would  not  be  justified  under  a 
benefit-by-benefit  analysis.  However,  it 
is  not  unlawful  for  life  insurance 
coverage  to  cease  at  age  70  or  upon 
separation  from  service,  whichever 
occurs  first. 

(ii)  Health  insurance.  Ordinarily, 
health  insurance  coverage  has  not 
varied  significantly  with  age  up  to  age 
65.  The  great  variety  of  health  insurance 
plans  makes  it  difiicult  to  offer  a  general 
guideline  as  to  when,  if  ever,  reductions 
in  coverage  might  be  justified  by 
increased  costs.  Such  reductions  may 
not,  however,  be  concentrated  on 
certain  items  so  as  to  make  coverage 
less  attractive  to  older  workers. 

(A)  With  respect  to  employees  eligible 
for  Medicare,  it  is  not  unlawful  for  an 
employer  to  “carve-out"  from  its  own 
health  insurance  plan  those  benefits 
actually  paid  for  by  Medicare.  Under 
such  a  “carve-out"  approach.  Medicare 
assumes  primary  responsibility  for 
health  care  expenses  under  the 
employer's  regular  health  insurance 
plan;  the  regular  plan  pays  only  for 
those  expenses  it  insures  against  which 
are  not  actually  paid  for  by  Medicare.  It 


is  also  not  unlawful  for  an  employer  to 
place  employees  eligible  for  Medicare  in 
a  separate  health  insurance  plan  which 
supplements  Medicare,  prov/ded(l)  that 
the  cost  to  the  employer  for  such  a 
supplemental  plan  is  not  less  than  the 
cost  which  would  be  expended  to 
include  such  individuals  in  the  regular 
health  plan  (writh  a  Medicare  “carve- 
out”)  and  (2]  that  the  supplemental  plan 
provides  benefits  which  are  no  less 
favorable  than  an  employee  eligible  for 
Medicare  benefits  would  receive  under 
the  employer’s  regular  health  insurance 
plan. 

(B)  An  employer  may  not  assume  that 
eligible  employees  have  taken 
advantage  of  available  Medicare 
coverage,  unless  the  employer  informs 
each  eligible  employee  of  the  need  to 
apply  for  Medicare  coverage  and 
provides  any  necessary  assistance  for 
making  an  application  for  benefits. 
Furthermore,  where  the  employer’s 
regular  health  plan  requires  no 
employee  contribution  or  an  employee 
contribution  less  than  that  required  for 
Medicare  “Part  B”  coverage,  the 
employer  must  pay  or  contribute  toward 
the  “Part  B”  contribution  so  as  to  make 
the  total  benefits  available  on  terms 
which  are  no  less  favorable  for 
employees  over  65  than  for  employees 
imder  65.  However,  the  employer's  total 
contribution  for  “Part  B”  and  the  “carve- 
out"  or  supplemental  plan  would  not 
have  to  be  greater  than  the  employer's 
highest  contribution  for  health  benefits 
for  employees  of  any  age  under  65. 

(C)  As  a  result  of  the  savings  to 
employers  when  benefits  are  available 
through  Medicare,  reductions  in  total 
health  benefits  for  employees  age  65  to 
70  will  generally  not  be  justified.  The 
total  denial  on  the  basis  of  age  of 
employer-provided  health  benefits  for 
older  employees  not  eligible  for 
Medicare  would  never  be  justified.  It  is 
not  unlawful,  however,  for  health 
insurance  coverage  to  cease  at  age  70  or 
upon  separation  fiom  service,  whichever 
occurs  first. 

(iii)  Long-term  disability.  It  has  been 
common  in  the  past  to  cut  off  long-term 
disability  benefits  for  all  disabled 
employees  and  long-term  disability 
coverage  for  all  active  employees  at  age 
65.  Since  the  Act  protects  employees 
and  their  expectations  of  employment 
from  discrimination  up  to  age  70.  this 
practice  can  no  longer  be  justified  under 
a  benefit-by-benefit  approach.  Under 
such  an  approach,  where  employees 
who  are  disabled  at  younger  ages  are 
entitled  to  long-term  disability  benefits, 
there  is  no  cost-based  justification  for 
denying  such  benefits  altogether,  on  the 
basis  of  age,  to  employees  who  are 


disabled  at  older  ages.  It  is  not  unlawful 
to  cut  off  long-term  disability  benefits 
and  coverage  on  the  basis  of  some  non¬ 
age  factor,  such  as  recovery  fit)m 
disability.  Nor  is  it  unlawful  to  terminate 
benefits  or  coverage,  on  the  basis  of  age, 
at  age  70.  Reductions  on  the  basis  of  age 
before  age  70  in  the  level  or  duration  of 
benefits  available  for  disability  are 
justifiable  only  on  the  basis  of  age- 
related  cost  considerations  as  set  forth 
elsewhere  in  this  section.  An  employer 
which  provides  long-term  disability 
coverage  to  all  employees  until  the  age 
of  70  may  avoid  any  increases  in  the 
cost  to  it  that  such  coverage  for  older 
employees  would  entail  by  reducing  the 
level  of  benefits  available  to  older 
employees.  An  employer  may  also  avoid 
such  cost  increases  by  reducing  the 
duration  of  benefits  available  to 
employees  who  become  disabled  at 
older  ages,  without  reducing  the  level  of 
benefits.  In  this  connection,  the 
Department  would  not  assert  a  violation 
where  the  level  of  benefits  is  not 
reduced  and  the  duration  of  benefits  is 
reduced  in  the  following  manner: 

(A)  With  respect  to  disabilities  which 
occur  at  age  60  or  less,  benefits  cease  at 
age  65. 

(B)  With  respect  to  disabilities  which 
occur  after  age  60,  benefits  cease  5  years 
after  disablement  or  at  age  70, 
whichever  occurs  first.  Cost  data  may 
be  produced  to  support  other  patterns  of 
reduction  as  well. 

(iv)  Retirement  plans.  (A) 
Participation.  No  employee  hired  prior 
to  normal  retirement  age  may  be 
excluded  from  a  defined  contribution 
plan.  With  respect  to  defined  benefit 
plans  not  subject  to  the  Employee 
Retirement  Income  Security  Act 
(ERISA),  Pub.  L.  93-406,  29  U.S.C.  1001, 
1003  (a)  and  (b),  an  employee  hired  at  an 
age  more  than  5  years  prior  to  normal 
retirement  age  may  not  be  excluded 
from  such  a  plan  unless  the  exclusion  is 
justifiable  on  the  basis  of  cost 
considerations  as  set  forth  elsewhere  in 
this  section.  With  respect  to  defined 
benefit  plans  subject  to  ERISA,  such  an 
exclusion  would  be  unlawful  in  any 
case.  An  employee  hired  less  than  5 
years  prior  to  normal  retirement  age 
may  be  excluded  from  a  defined  benefit 
plan,  regardless  of  whether  or  not  the 
plan  is  covered  by  ERISA.  Similarly,  any 
employee  hired  after  normal  retirement 
age  may  be  excluded  from  a  defined 
benefit  plan. 

(B)  Benefits.  In  addition  to  the 
requirements  as  set  forth  elsewhere  in 
this  section,  the  following  special  rules 
apply  to  benefits  provid^  under  a 
retirement  plan.  ^ 


Federal  Register  /  Vol.  44.  No.  103  /  Friday.  May  25.  1979  /  Rules  and  Regulations 


30661 


[1]  A  deHned  contribution  plan  may 
provide  for  the  cessation  of  employer 
contributions  after  the  normal 
retirement  age  of  any  participant  in  the 
plan.  A  defined  contribution  plan  may 
also  provide  that  no  employer 
contributions  shall  be  made  on  behalf  of 
an  employee  who  is  hired  after  normal 
retirement  age.  However,  these 
provisions  apply  only  with  respect  to 
plans  which  are  not  “supplemental." 

Any  defined  contribution  plan  is 
deemed  “supplemental”  with  respect  to 
any  employee  who  is  a  participant  in  it 
as  well  as  in  a  defined  benefit  plan 
maintained  by  the  employer.  Where  an 
employer  has  no  defined  benefit  plan 
but  two  or  more  defined  contribution 
plans,  all  but  one  of  the  defined 
contribution  plans  are  “supplemental” 
with  respect  to  those  employees  who  are 
participants  in  them.  The  one  defined 
contribution  plan  which  is  not 
“supplemental”  could  provide  for  the 
cessation  of  employer  contributions 
after  normal  retirement  age.  The 
employer  can  designate  which  one  of 
the  defined  contributions  plans  is  not 
“supplemental". 

[2]  In  a  defined  contribution  plan, 
investment  gains  and  losses  and 
employee  termination  forfeitures  are 
typically  allocated  to  individual 
accounts  instead  of  being  used  to  reduce 
employer  contributions.  Where  this  is 
done,  the  allocations  shall  not  be  made 
less  favorably  on  the  basis  of  age  to 
oldet  employees  (including  those 
continuing  to  work  past  normal 
retirement  age)  than  to  younger 
employees.  This  rule  shall  apply 
regardless  of  whether  or  not  the  defined 
contribution  plan  is  “supplemental.” 

(J)  A  defined  benefit  plan  may  fail  to 
credit,  for  purposes  of  benefit  accrual, 
service  which  occurs  after  an 
employee’s  normal  retirement  age. 

(4)  A  defined  benefit  plan  need  not 
adjust  actuarially  the  benefit  accrued  as 
of  normal  retirement  age  for  an 
employee  who  continues  to  work 
beyond  that  age.  (A  defined  contribution 
plan  would  have  to  pay  the  balance  in 
the  individual  account.) 

(5)  A  defined  benefit  plan  need  not 
provide  for  the  accrual  of  benefits  for  an 
employee  who  continues  to  work  after 
normal  retirement  age. 

(6)  A  defined  benefit  plan  may 
provide,  and  may  be  amended  to* 
provide,  that  retirement  benefits  will 
commence  at  the  actual  date  of 
retirement  rather  than  at  normal 
retirement  age  for  employees  who 
choose  to  work  beyond  normal 
retirement  age.  Employees  receiving 
long-term  disability  benefits  as  a  salary 
replacement  may  be  deemed  not  to  have 


“actually  i^etired"  and  therefore  need  not 
be  simultaneously  provided  with 
retirement  behefits. 

(7)  A  defined  benefit  plan  need  not 
take  into  account  salary  increases  and 
benefit  improvements  under  the  plan 
which  take  place  after  an  employee 
reaches  the  normal  retirement  age 
specified  in  the  plan  with  respect  to 
those  employees  continuing  their 
employment  beyond  that  age.  However, 
benefit  improvements  for  retirees  may 
not  be  denied  to  such  employees  who  do 
not  receive  the  advantage  of  benefit 
accruals  and  increases  given  younger 
employees. 

(5)  A  defined  benefit  plan  which 
includes  offsets  for  Social  Security  and 
which  ceases  benefit  accruals  or  any 
other  increases  at  the  normal  retirement 
age  specified  in  the  plan  may  not  offset 
the  benefit  receivable  by  such 
employees  at  actual  retirement  with  the 
amount  of  Social  Security  benefit 
receivable  at  that  time  if  that  amount  is 
greater  than  it  was  at  the  cessation  of 
accruals.  The  total  retirement  benefit 
must  be  calculated  on  the  basis  of  a 
Social  Security  benefit  no  greater  than 
that  receivable  at  the  time  when  benefit 
accruals  ceased  under  the  employer's 
plan. 

(2)  “Benefit  Package” Approach 

A  “benefit  package"  approach  to 
compliance  under  section  4(f)(2)  offers 
greater  flexibility  than  a  benefit-by¬ 
benefit  approach  by  permitting 
deviations  from  a  benefit-by-benefit 
approach  so  long  as  the  overall  result  is 
no  lesser  cost  to  the  employer  and  no 
less  favorable  benefits  for  employees. 

As  previously  noted,  in  order  to  assure 
that  such  an  approach  is  used  for  the 
benefit  of  older  workers  and  not  to  their 
detriment,  and  is  otherwise  consistent 
with  the  legislative  intent,  it  is  subject  to 
limitations  as  set  forth  below: 

(i)  A  benefit  package  approach  shall 
apply  only  to  employee  benefit  plans 
which  fail  within  section  4(f)(2). 

(ii)  A  benefit  package  approach  shall 
not  apply  to  a  retirement  or  pension 
plan.  'Ihe  1978  legislative  history  sets 
forth  specific  and  comprehensive  rules 
governing  such  plans,  which  have  been 
adopted  above.  Hiese  rules  are  not  tied 
to  actuarially  significant  cost 
considerations  but  are  intended  to  deal 
with  the  special  funding  arrangements  of 
retirement  or  pension  plans.  Variations 
from  these  special  rules  are  therefore 
not  justified  by  variations  from  the  cost- 
based  benefit-by-benefit  approach  in 
other  benefit  plans,  nor  may  variations 
from  the  special  rules  governing  pension 
and  retirement  plans  justify  variations 
from  the  benefit-by-benefit  approach  in 
other  benefit  plans. 


(iii)  A  benefit  package  approach  shall 
not  be  used  to  justify  reductions  in 
health  benefits  greater  than. would  be 
justified  under  a  benefit-by-benefit 
approach.  Such  benefits  appear  to  be  of 
particular  importaiux  to  older  workers 
in  meeting  “problems  arising  from  the 
impact  of  age”  and  were  of  particular 
concern  to  Congress.  Therefore,  the 
“benefit  package”  approach  may  not  be 
used  to  reduce  health  insurance  benefits 
by  more  than  is  warranted  by  the 
increase  in  the  cost  to  the  employer  of 
those  benefits  alone.  Any  greater 
reduction  would  be  a  subterfuge  to 
evade  the  purpose  of  the  Act 

(iv)  A  benefit  reduction  greater  than 
would  be  justified  under  a  benefit-by¬ 
benefit  approach  must  be  offset  by 
another  benefit  available  to  the  same 
employees.  No  employees  may  be 
deprived  because  of  age  of  one  benefit 
without  an  offsetting  benefit  being  made 
available  to  them. 

(v)  Employers  who  wish  to  justify 
benefit  reductions  under  a  benefit 
package  approach  must  be  prepared  to 
produce  data  to  show  that  those 
reductions  are  fully  justified.  Thus 
employers  must  be  able  to  show  that 
deviations  from  a  benefit-by-benefit 
approach  do  not  result  in  lesser  cost  to 
them  or  less  favorable  benefits  to  their 
employees.  A  general  example 
consistent  with  these  limitations  may  be 
given.  Assume  two  employee  benefit 
plans,  providing  Benefit  “A”  and  Benefit 
“B.”  Both  plans  fall  within  section 
4(f)(2),  and  neither  is  a  retirement  or 
pension  plan  subject  to  special  rules. 
Both  benefits  are  available  to  all 
employees.  Age-based  cost  increases 
would  justify  a  10%  decrease  in  both 
benefits  on  a  benefit-by-benefit  basis. 
The  affected  employees  would, 
however,  find  it  more  favorable — that  is, 

^  more  consistent  with  meeting  their 
needs — for  no  reduction  to  be  made  in 
Benefit  “A"  and  a  greater  reduction  to 
be  made  in  Benefit  "B.”  This  “trade-off 
would  not  result  in  a  reduction  in  health 
benefits.  The  “trade-off  may  therefore 
be  made.  The  details  of  the  “trade-off 
depend  on  data  on  the  relative  cost  to 
the  employer  of  the  two  benefits.  If  the 
data  show  that  Benefit  “A”  and  Benefit 
“B”  cost  the  same.  Benefit  “B”  may  be 
reduced  up  to  20%  if  Benefit  “A”  is 
unreduced.  If  the  data  show  that  Benefit 
“A”  costs  only  half  as  much  as  Benefit 
“B”,  however.  Benefit  “B”  may  be 
reduced  up  to  only  15%  if  Benefit  “A”  is 
unreduced,  since  a  greater  reduction  in 
Benefit  “B”  would  result  in  an 
impermissible  reduction  in  total  benefit 
costs. 

(g)  Relation  ofADEA  to  State  laws. 
The  ADEA  does  not  preempt  State  age 
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discrimination  in  employment  laws. 
However,  the  failure  of  the  ADEA  to 
preempt  such  laws  does  not  affect  the 
issue  of  whether  section  514  of  the 
Employee  Retirement  Income  Security 
Act  (ERISA)  preempts  State  laws  which 
related  to  employee  beneHt  plans. 

Signed  at  Washington,  D.C.  on  this  22nd 
day  of  May  1979. 

C  Lamar  )ohnsoD, 

Deputy  Administrator,  Wage  and  Hour 
Division. 
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Proposed  Rules: 

20 .  27431 

204 .  25465 

408 . 28023 

545 .  26892 

725 . 26115 

13  CFR 

101 . 29871 

105 . 27072 

121 . 26052 

Proposed  Rules: 

120  .  26748 

14  CFR 

39 .  25034,  26734,  26735, 

27380-27302. 27975-27978, 
28787, 29434-29438. 30077 

71 . 25834.  25835,  26735, 

26736. 27383, 27979, 28707. 

30077. 30078 
73 .  25834.  28787,  29439, 

29440. 30079 

75 .  25034,  27383,  28787 

95 .  29440 

97 .  25835,  28787 

121  . 26737,  27980 

135 .  26737,  27980 

221 . 25627 

239 . 28656 

252 .  28657,  30080 

287 . 26738 

291 . 26852,  26853,  29038 

290 .  30080 

302 .  27303,  20302 

311 . 25627 

305 .  27073,  28657 

1203 .  26066,  28303 

Proposed  Rules: 

Ch.  1 . 28824,  28825,  29481 

Ch.  II . 26893,  27160 

39 .  28825,  30100 

71 . 25865,  25866,  26748, 


26749, 27433, 27434, 27998, 
27999. 29482-29484, 30101- 
30103 


73. _ 

. 26749,  27434 

75 _ 

121 _ 

123 

.28000,  29484,  29486 

_ 25867,25869 

. 35869 

203 . 

_  _ 30104 

207 _ 

. 26121 

208 . 

. 26121 

212 _ 

. 26121 

214 . 

. 26121 

221 _ 

. . 28826 

223 

. P76A0 

252 . 

. 29406 

253 . 

. 20670 

.302 

PflflPfi 

32S . 

. 27435 

380 . 

. 26121 

381 _ 

. . 26121 

305 _ 

. 27435 

398 . 

. 27438 

399 . 

..28670,  28826,  30108 

1204 . 

. 27161 

1216 . 

. 27161 

15  CFR 

368 . 

. 30316 

369 . 

. 30320 

373 

. 29448 

377 . 

. 30322 

SOP . 

.  29038 

931 . 

. 29580 

16  CFR 

13 . 

.25630,  25631,  26853, 

26854, 27384, 28304, 28305, 
30083 

1411 . 

. 30322 

Proposed  Rules: 

13 . 

.25465,  25653,  27683, 

28671, 29676, 30356-30372 

443 . 

. 26127,  27685 

1019 . 

. .’.27685 

1145 . 

. 28828 

17  CFR 

1 . 

. 25431,29448 

17 . 

. 25431 

200 . 

...26067,28317,29644 

231 . 

. 26739 

240 . 

. 28318 

261 . 

. 26739 

270 . 

. 29644 

Proposed  Rules: 

15 . 

. 28878,  29090 

211 . 

. 26702^  28683 

229 . 

. 26702,  28683 

240 . 

..25470,  26688,  26692, 
26702, 28683 

249 . 

...26702,  28683,  29906 

270 . 

..29678,  29908,  29911, 

I  I  , 

29913 


284 . 27900,  30323 

308 . 29647 

Proposed  Rulesc 

Ch.  1 . 29915 

Ch.  Vl....„ . 29916 

32. _ 28883 

35 . -..28883 

154  . - . 27168 

271 . 27168 

281  _ 26894,  28685 

282  .  29090 

286. . 29091 

290 .  29092 

704 .  30194 

19  CFR  . 

4 . 27834 

134 .  27835 

153 .  29045,29046 

159 .  28319,  28658,  28790- 

28792 

Proposed  Rules: 

4 . * . 30375 

141  . 29916 

142  .  29916 

146 . 29409 

20  CFR 

404 .  29046 

654 .  26071 

675  .  20654,  30594 

676  . 28654 

677  .  28654 

678  .  28654 

679  . 28654 

689 . - . 30594 

Proposed  Rules: 

401 . 29102 

422 .  29102 

688 .  27812 

21  CFR 

Ch.  I . . 30332 

2 .  30333 

14 .  28321,29048 

73 . 28321 

131 . 28322 

182 .  28323 

106 .  28323 

436 .  30334 

444 .  26071 

455 . 30334 

520 .  28323 

895 .  29214 

1020 .  29653 

1220 .  30335 

1306 .  27980 

Proposed  Rules: 

20 .  30377 

70 .  26099 

145  .  25471,  27690 

146  .  29105 

155  .  28331 

163 .  20332 

167  .  27691 

168  .  29106 

102 .  28332,  28335.  28336, 

29102 

184 .  28334-28336 

186 .  28335,  29102 

193 .  26750 

455 . 26900 

•  500. . 26899 

514 .  26899 


18  CFR 


2  .  27980 

3  . 30323 

35 .  26067 

'  154 .  26067,26054 

157.... . 27980,  28789,  30331 

270.- . 27980 

271 . 26068,  27980 

273  .  26068,  27980 

274  .  27980  . 

275  . 27980 

276  .  27980 

281 . 26855 
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555 .  26900 

561 . 26750 

571 . 26899 

870 .  30377.  30378 

882 .  25471,  26127,  26900 


26CFR 
1 _ 


26868,  27078.  27079, 


22  CFR 

Sb . 

. 27079 

22 . 

. 25631 

20..... . 

. 28794 

42 

.  .  ,  28659 

38. . 

. 27089 

51 . 

. 25631 

301 _ 

..27986,  28660,  29048 

904Sn 

402 . 

. 29048 

Proposed  Rules: 

Proposed  Rules: 

121 . 

. 28000 

1 . 

.27180-27182,  27446, 

122 . 

. 28000 

28001 , 28004, 28830, 29679, 

123 . 

. 28000 

29923 

124 

98000 

5b . 

. 27181 

12S 

28000 

20 . 

. 27446 

19A 

98000 

25 . 

. 2744& 

127 . 

. 28000 

31 . 

. 27182,27183 

128 

.  28000 

53 _ 

. 29680 

120 

98000 

601 . 

. 29923 

220 . 

. 26726 

221 . 

. 26726 

27  CFR 

222 . 

. 26726 

71 . 

. 27093 

Proposed  Rules: 

23  CFR 

170 . 

. ; . 29691 

Ch  II 

. 28792 

231 _ 

. 29691 

RRO 

9S434 

240 

. 29691 

Proposed  Rules: 

625 . 

. 29921 

28  CFR 

750 . 

. 28946 

0 

25837,  28800  29890 

751 . 

. 28946 

2 . 

..26540^26550,27391, 

27658 

24  CFR 

45 . 

. 29890 

20 . 

. 28762 

39 . . 

. 27618 

29  CFR 

201 . 

. 27982 

89 

99048 

219 . 

. 29632 

575 

9866.9,  99049 

221 . 

. 28659 

786 . 

. 26870 

235 . 

. 2S837 

880 

. . 30648 

240 . 

. . . 26073 

1952 

. 98.995,  98.996 

280  ' 

. 27650 

2702 . 

300 . 

. . . 30084 

Proposed  Rules: 

510 . 

. 27626 

Ch.  XII... 

. 26761 

841 . 

. 27652 

524 . 

. 26127 

882 . 

. 26660,  28274 

595 

96197 

1914 . 

.25631,  26867,  27074, 

1420 . 

. 26128 

27983, 29871,29872 

1910 . 

. 26925 

1915 . 

..25633,  25636,  27074, 

27984,2832.1,28793 

30  CFR 

1917 . 

.  25436-25446,  25637- 

25646, 26751-26761, 27386- 

46 . 

. 28588 

27391 , 29452, 29654-29665, 
29873-29890, 30084-30094 

1920 .  27654-27656 

Proposed  Rules: 

201 . 28685 

570 .  28686 

880 .  28001 

882 .  27926 

888 .  28686 

1917 .  25871-25882,  26900- 

26925, 27168-27179, 28686, 
28687, 29492, 29922, 29923, 
30114 

2205 .  27922 

25CFR 

114 .  29492 

Proposed  Rules: 

31a. . 29832 

31b . 29834 

31g . 29836 

31  h . 29842 


651 . 28588 

Proposed  Rules: 

Ch.  VII . 28005 

49 .  29692 

250 .  27448,  27449 

710 .  30610 

715:.. . 30610 

717 .  30610 

31  CFR 

5 .  27990 

103 .  26871 

408 .  29666 


217 .  30336 

25^ . 27095 

631 . 27391 


1901 . 

27096 

1203 . 

. 27096 

1212 . 

. 27096 

1914 . . . 

. 27096 

1916 . 

27096 

1220. _ 

. 27096 

1991 . 

27096 

1250 _ _ _ 

. 27096 

Proposed  Rules: 

214 . 

. 98.938 

633 . 

. 28008 

32ACFR 

Ch.  XVIII . 

. 27991 

Ch.  XIX . 

. 27991 

Proposed  Rules: 

Ch.  1 . 

. 29368 

33  CFR 

33 . 

. 30094 

40 . 

. 30094 

117 . 

_ 27391 

127 . 

. 27991 

164 . 

. 26740 

908 . 

.  90050 

239 . 

. 28524 

Proposed  Rules: 

100 . 1 . 

988.90 

1 10. . 

. 25883 

117 _  27459,  28009,  29494 

157.... . 

30114 
. 29495 

161 . 

. 30115 

344 . 

_ 30988 

36  CFR 

7..... . 

. 26073 

Proposed  Rules: 

Ch.  II . 

. 28474 

Ch.  IX. . 

. 29695 

219 . 

. 26554 

251 . 

. 29107 

37  CFR 

302 . 

. 29899 

38  CFR 

2 . 

. 25648 

3 . 

. 28328 

21 . 

. 25648 

36 . 

. 25839 

Proposed  Rules: 

3 . 

.  26762 

21 . 

. 26763 

39  CFR 

3000 . 

. 27658 

3001 . 

. 26074 

.29634 

716 . 

. 25647 

.29836 

806b 

. 26739 

.29842 

619 . 

_ 

. 28801 

35 .  30016 

51  . 27558 

52  25840,  26741,  27558, 

27991,29453 

53  . 27558 

58 .  27558 

65 .  25446,  25448,  25450, 

25649, 25842, 25843, 26741- 
26743, 27101-27106, 27660, 
27661 , 29455, 29667, 30337 

81 . 30338 

130 .  30016 


131 . 30016 

. . 27932,  27945 

180 .  29050,  29051 

228 .  27662,  29052 

180 .  25452,  25844,  26743 

413 .  27993 

Proposed  Rules: 

Ch.  1 . 29495 

6 . 25475 

52 .  25471,  25472,  26763, 

26765, 26926, 27183-27188, 
27691, 27699, 28232, 28234, 
28688, 28692, 29496, 29497, 
29499, 29931 . 29932, 30115- 
30124, 30378 

62 .  27189 

65 .  25473,  26767,  26768, 

26928-26943, 28010, 28343, 
29499, 29933, 29934, 29936, 
30379,30381 


85  . 

86  . 

. 26769 

.  25883,  27700 

122 . 

. ..25475 

123 . 

. 25475 

124 . 

. 25475 

125 . 

. 25475 

169 . 

..25475,  29121 

180. . 

98893 

256 . 

. 98.944 

762. . . . 

. 27702 

770. _ 

. 27334 

771..:. . 

. 973.94 

772 _ 

..27334,  27335 

1510 _  _ 

. .28196 

41  CFR 

Ch  1 . 

. 95845 

Ch.  3 . 

..25454 

Ch.  101 . 

_ 27393 

5-1 . .*. . 

. . 29668 

5A-1 . 

. 29668 

SA-60 . 

. 994.56 

SB-1 . 

. 29668 

14-1 

30095 

14H-1 . 

. 26744 

51-5 . . 

303.99 

101-1 . 

. . 30096 

101-42 . 

. 28664 

101-43 . 

. 27392 

101-44 

97999 

101-45 

97.999 

114-50 . 

. 28329 

Proposed  Rules: 
Ch.  4 . 

. 28474 

Ch.  101 . 

. 29368 

42  CFR 

55a. . 30340 

57 .  29053 

75 .  30341 

124 .  29372 

205  .  26745 

206  - 26745 

405 .  29058 

441 . 29420 

447 .  30341 

Proposed  Rules: 

Ch.  1 . 25476 

51 . 25^76 

52f. . 28010 

66 .  25886 

405 .  25476,28768 

441 . 30382 


IV 
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486. _ 

. 26760 

43  CFR 

Propeesd  Rides: 

17 _ 

„  —29501 

IfiOO  . 

_ 20501 

ftenn 

. 25653 

426 . 

. 28831 

3500 . - 

_ 26130 

PiMk  Lend  Orders: 

5662 _ 

-.28666,  29065 

5663 _  29694 


44CFR 


Ch.  1 . 

.  25797 

45  CFR 

lOQe 

. 30528 

146a— . 

. 25820 

1986.-. . 

. 27993 

206 . 

.26075,  29426 

206 . 

. 26075 

233  . 

.26075,  29065 
. 28802 

302-  . 

1060.— . 

.26745,  27994 

1061.  . . 

. 29458 

1062. . 

. 28266 

1611-. . 

. 28329 

Proposed  Rules: 

Ch.  X . 

. 28016 

Ch.  XI . 

. 26771 

100 . 

.26298,  27703 

100a.  . 

.26298.  27703 

100b . 26298,  27703,  28012, 

29121 

100c . 

.26298,27703 

lOOd . 

.26298,  27703 

116d . 

. ..28184 

119 . 

. 28258 

120 . 

. 28258 

134 . 

. 28238 

134a. . 

. 28238 

134b . 

. 28238 

1601. . 

. 30540 

161b . 

. 30636 

161e . 

. 27630 

161m . 

. 27630 

232 . 

. 29122 

233 . 

. 29122 

302 . 

. 29122 

46  CFR 

31 . 

. 

34 . 

. 25986 

40 . 

54 . . 

.  95QaR 

56 . 

_  25966 

96 

25986 

154 _ 

25986 

154s . 

_ 25986 

531  . 

25651 

536 . 

25651 

544 . 

SOSOS 

Propoesd  Rules: 
Ch.  IV . 

. 28022 

502 . . 

.28694,  29936 

512 . 

_ ..26944 

547 _ 

.29122,30386 

47  CFR 

2 . 

.29066,  29067 

5 . 

. .'.29070 

. 29076 

15. . 29066 

19 . 29071 

21 . 29070 

73 . 30096,  30097 

83 _  29072,29073,  29077 

87 . 29073 

90 .  27994,  29067 

PrapoMd  RuIm: 

73 .  26772,  26955,  28022- 

28029, 29126, 30128, 30129 

76 . 28347 

78 .  30131 

83 .  28031,29127,  30134 

87 . 29127 

90 .  30135 

94 .  25886 

48  CFR 

Proposed  Rules: 

4 . 29502 

8 . 29502 

15 . 29502 

49  CFR 

393 . 25455,  25456 

571 _ 26884,  27394-27402 

830 .  26050 

1003.. - . 30346 

1033 _  26084-26087,  27662, 

27995, 26667, 28603, 29078, 
29079, 29694 
1036 .  29476 

1245.. -. . 25457 

1246.. -. . 25457 

1056 .  30346 

Proposed  Rules: 

Ch.  II . 29416 

Ch.  X. . 25476,  25653 

23 . 28828 

71 . 28696 

107 .  29503 

171 . -...25886,  27460 

172. . 25886,  27460,  29503 

173  .  25886,  27460,  29503 

174  .  27460 

175  _  27460,29503 

176  .  25886,  27460 

177  .  27460 

178. . 25886,  26772,  28032 

192-.- . 28831 

195— . 28831 

229 — . 29604 

230 . 29604 

571 . 30138,  30141 

575 . 30139 

580. — . 28032 

830 .  25889 

1056 . 30387 

1100. . 25653 

1206 - ; . 26131 

1207. . 26131 


SO  CFR 

17 - 29478 

26 - 26747,27402,28330, 

28668 

33 -  25458,  27403,  27996, 

28804,29895 

21^ - 27404 

222. - 29478 

661 - 26747. 30097 

672 . 30097 

674 -  29080 


Proposed  Rules: 


Ch.  IV . 25891 

17. . 27190,  29128,  29566, 

30044 

23 . 25480 

286 _ ~ _ _ 28372 

296 . 30292 

410 . - . 29300 

602 . 25891 

611 . 26131,26956 

651 _ 25484 
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AGENCY  PUBLICATION  ON  ASSKMED  DAYS  .OF  THE  WEEK 

Tbe  toaowing  agencies  have  agreed  to  publsh  al 
documents  on  tuvo  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 

This  is  a  voluntaiy  program.  (See  OFR  NOTICE 

FR  32914,  August  6.  1976.) 

Mondsy 

TUaeday 

Thutedw 

rrtday 

DOT/COAST  GUARD 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/ASCS 

DOT/NHTSA 

USDA/ APHIS 

DOT/NHTSA 

USDA/APHIS 

.  DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA/FSQS 

DOT/OHMO 

USDA/FS(3S 

DOT/OPSO 

USDA/REA 

DOT/OPSO 

USDA/REA  ' 

eSA 

MSPBVOPM* 

eSA 

MSPBVOPM* 

LABOR 

LABOR 

• 

HEW/FDA 

HEW/FDA 

Documents  nomaRy  scheduled  tor  publication  on 
a  day  that  wOl  be  a  Federal  holiday  will  be 
published  the  next  work  day  following  the 
holiday. 


Comments  on  this  program  are  stW  invited. 
Comments  should  be  submitted  to  the 
DayK>f-the-Weel(  Program  Coordtoator.  Office  of 
the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration. 
Washington,  D.C.  20406 


*NOTE:  As  of  January  1,  1979,  the  Merit 
Systams  Protection  Board  (MSra)  and  the 
Office  of  Personnel  Management  (0PM)  wM 
pubHsh  on  the  Tueeday/mday  actiedule. 
(MSPB  and  0PM  are  successor  agencies  to 
the  CIvN  Sendee  Commisaion.) 


REMINDERS 


The  Kents  in  this  list  were  editorially  compiled  as  ao  aid  to  Federal 
Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  Hst  is  intended  as  a  reminder,  K  does  not 
include  effective  dates  that  occur  within  14  days  of  publication. 

Rules  Going  Into  Effect  Today 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau — 

24536  4-25-79  /  Organization  of  the  Yurok  tribe — ^voting  for 

interim  Mbal  governing  committee;  (Qualification  and 
procedures  for  preparing  a  voting  list 

NATIONAL  FOUNDATION  ON  THE  ARTS  AND  THE 
HUMANITIES 

22730  4-17-79  /  Nondiscrimination  on  the  basis  of  handicap: 

final  rule 

22728  4-17-79  /  Statement  for  the  guidance  of  the  public — 

organization,  procedure  and  avaUability  of  information 

List  of  Public  Laws 

Last  Listing  May  22, 1979 

This  is  a  continuing  list  of  public  bills  firom  the  current  session  of 
Congress  which  have  become  Federal  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  “slip  laws”)  fitmi  the  Superintendent 
of  Documents.  U.8.  Government  luting  Office.  Washington,  D.C. 
20402  (telephone  202-375-3030). 

8J.  Res  80  /  Pub.  L  96-12  To  confer  certain  powers  on  the 

Presidential  O)mmission  appointed  to  investigate  the  Three 
Mile  Island  nudear  powerplant  accident  (May  23, 1979;  93 
StaL26)Price$.60. 

THE  FEDERAL  REGISTER:  WHAT  IT  IS 
AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and 

Co^  of  Federal  Regulations. 

WHO:  The  Office  of  the  F^eral  Register. 

WHAT:  Free  public  briefings  (approximately  2V^  hours) 
to  present 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public’s  role 
in  the  development  of  regulations. 

2.  The  relationship  between  Federal  Register  " 

and  die  &>de  of  Federal  Regulations. 

S.  'Hie  important  elements  of  typical  Federal 
Register  documents. 


4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to 

information  necessary  to  research  Federal 
agency  regulations  which  directly  affect 
them,  as  part  of  the  General  Services 
-  Administration’s  efforts  to  encourage  public 
participation  in  Cxovemment  actions.  'There 
will  be  no  discussion  of  specific  agency 
regulations. 

WASHINGTON,  D.C. 

WHEN:  June  1.  IS:  luly  6,  at  9  a.m. 

(identical  sessions). 

WHERE:  Office  of  the  Federal  Register,  Room  9409, 1100  L 
Street  NW..  Washington,  D.C 

RESERVA’TIONS:  CaU  Mike  Smith,  Workshop 

Coordinator.  202-523-5235. 

NEW  YORK,  NEW  YORK 

YfHEN:  May  29  and  30  at  9:30  a.m.  (identical  sessions). 

WHERE:  Federal  Building.  Cmferenoe  Room  3A. 

26  Federal  Plaza,  New  York  City. 

RESERVATIONS:  Call  Ms.  Dorothy  CSemmallo. 

212- 284-3514. 

BOSTON,  MASSACHUSETTS 

WHEN:  June  13  and  14  at  9:30  a.m.  (identical  sessions). 

WHERE:  John  F.  McCormack  Federal  Building,  (inference 
Room  206,  Boston. 

RESERVATIONS:  CaU  James  MuUen,  617-223-288& 

LOS  ANGELES,  CAUFORNIA 

WHEN:  June  28  and  29  at  9:00  a.m.  (identical  sessions). 

WHERE:  Federal  BuUding.  Army  Corps  of  Engineers 

Conference  Room  7412, 300  N.  Los  Angeles  Street 

RESERVATIONS:  Federal  Information  Center. 

213- 688-3800. 

SAN  FRANCISCO,  CAUFORNIA 

WHEN:  June  28  and  29  at  9HX)  a.nL  (identical  sessions). 

WHERE:  Federal  BuUding,  Room  2007, 450  Ckilden 
Gate  Avenue 

RESERVA’TIONS:  CaU  Mike  Modena  or  Judy  Barbee. 

~  Federal  Executive  Boi^  415-556-0250. 


The  authentic  text  behind  the  news  .  .  . 


The 

Weekly 

Compilation  of 
PRESIDENTIAL 
DOCUMENTS 


Jimmy  Carter 
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